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HUBERT WORK AND WILLL\M SPRY VS. HENRY Tw READ 1 


a Supreme Court of the District of Columbia 

Henry T. Read, by J. Harrin(;ton Edwards. 

Attorney in Fact, plaintlif 
vs. 

Hubert Work. Secretary of the Interior. 
and William Spry, (/ominissicmer of tiie 
(General Land Office, defendants 

United Stati-:;s of America, 

hUtrict of Cohunhla^ an: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following pa})ers were filed and proceed- 
inps had in the above-entitled cause, to wit: 

1 BiU for injunction 

Filed September G, 1923 

In the Supreme Court of the District of Columbia 

Henry T. Read, by J. Harrington Edwards, 

Attorney in Fact, plaintiffs 

V. 

Hi'bert Work. Secretary of the Interior, and 
William Spry, C'ommissioner of the Oeneral 
Land Office, defendants J 

In this bill of complaint the jilaintiffs show: 

r 


In equity,iXo. 41G73 



That the plaintiff Henry T. Read is a citizen of the United States 
and a resident of Pennington County, South Dakota; that the plain¬ 
tiff d. Harrington Edwards is a citizen of tlie United States and a 
resident of King County, Washington. 

That the defendant Hubert Work is a citizen of the United States 
and of tile State of Colorado, and, temporarily, a resident of the 
iyistrict of Columbia: that he is Secretary of the Interior of the 
Ignited States and is sued in his official caj)acity: that the defendant 
William Spry is a citizen of tlie United States and of the State of 
Utah, and temporarily a resident of the District of Columbia; that 
he is Commissioner of tlie (ieneral Land Office of the United States 
and is sued in his official capacity. 


II 

\ 

Tliat on June 19. 1920, the plaintiffs, the said Henry T. Read and 
the said J. Harrington Edwards, his attorney in fact, duly appointed, 
authorized and recognized, filed in the United States land office at 
Oainesville, Florida, a forest lieu selection for 160 acres, more 
2 or less, of public land, which selection was received, accepted, 
recognized, and entered by the register and receiver and duly 
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identified as “Gainesville 016724": that a copy of the appropriate 
page of the serial register is attached herewith as plaintiffs* Ex¬ 
hibit K. 

III 

That the said ** forest lieu selection. Gainesville 016724." was made 
and filed in accordance witli and in compliance with the acts of 
('oniri’e>s of June 4. 1''07. -Vi Stat. J6. June 6. 1900. Stat. 614, 
Marcli J. 1901. :n Stat. lo:i7. and March J. 19or>. Stat. 1264. and 
in comj)liance witli all applicable laws, rules, and regulations; that 
the said compliance of the plaintiffs, as to a portion thereof, to wit. 
52.^8 acres, was judicially determined by the Commissioner of the 
General Land Ofhc(*. March 17. 1922; that a copy of the said judicial 
determination of .March 17. 1922. is attached lierewith as plaintiff's 
E.xhibit A; that patent for the said r»2.JS acres was issued March 
22. 1922. 

IV 

'riiat the ('ommissioner of the (ieneral Land Office, on March 22, 
1922. withheld complett* detiuinination of the valitlity of the said 
forest lieu selection as to a })ortion thereof, to wit. lot one and lot 
two. .-ection nineteiui. township fifty-three south, range forty-two 
(‘ast. 'rallahass<*e nH*ridian. Florida, or in shorter description, “lots 
1 and 2. sec. 19. T. .S.. R. 4:> K.. '1*. M..“ according to the public- 
land plat of survey approved February 1. 187“). or in shorter descrip¬ 
tion. “ l.s7“> survey": that the C'ommissioner of th(‘ General Land 
Oflice withheld complete ailjudieation of the said lots 1 and 2. 
]s7.“) survey, for tlu' reason that tlu‘ status thereof was being adju¬ 
dicated by otiier jHUiding <leterminations: that the said other adju¬ 
dications were duly had and the same are attachial herewith with 
the same effect as though each of the said adjudications were at 
this point copied herein in full: that tin* commis>ioiu‘!-'s (U‘cision 
of December 12. 11*21. is numl)ered plaintiff's* Exhibit H: that 
tlu‘ Secretary's decision of .Vugust iV). 1922. is numbereil plain¬ 
tiff’s* Exhibit (': tin* Secr(‘tarv’> decision of October 26. 19-J2. is 
numbered plaintiff's* Exhibit D: that the .^t‘cretarv*> <lei-ision of 
March l.“>. 192J. is numbere(l plaintiffs* Exhibit E. and the final 
decision of the Secr(‘tary. datinl .Vugusi 27. 192.’>. is numbered plain¬ 
tiffs* Exhibit F: that the sub>tance of the said decisions is to the 
effect that the title to the s;iid lots 1 and 2. survey, is in the Fnited 
States, that the selection of the ]>laintiffs is tlie first legal entry of 
record, that the .^election of the plaintiffs segregates the said lot-s 
1 and 2. 1>7‘> survey: that in the said decisions no defect in the 
compliance of the plaintiff's with the applicable laws, rules, and 
regulations is indicated, but it is held that the department has full 
jurisdiction to refuse to issue patent to such prior entryman with 
full compliance and has jurisdiction to give a patent thereto to 
another who has no application ])ending. who has never filed anv 
application therefor, and that, because of such determination, the 
said defendants have ordered that a Fnited States patent is.sue to 
the siiid public land of the United States known and described as 
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lots 1 and 2. sec. 19, T. 5:^ S., R. 42 E., T. M., Florida, to one 
3 William H. (Reason, his heirs or assigns; that the reason as¬ 
signed for the said issuance of patent to (irleason, instead of to 
the plaintilfs. is because of certain erroneous, earlier dicision.s, the 
effect of which will hereafter be stated. 


That the said William H. (rleason was a homesteader in the said 
section 19: that on July 10, ISdo, a township plat of public-land 
survey was approved by the surveyor general for the ' State of 
Florida of the .'^aid T. .*>3 S.. R. 42 E., T. M., Florida: that a copy 
of the .^aid 1.^45 survey is attached herewith as plaintiffs' E.xhibit G; 
That on April 4. 1870. tlie said William H. (ilea.son made homestead 
entry accordinir to the .said 184.*) survey for lot 1(W. 14 NW. V4) 
(79.()2 acres) and lot 2 (W. SW. y^) (85.22 acres), .sec. 19, con- 
taininjr iui all 1G4.S4 acres: that in 1873 the said William H. 
Glea.son reipiested or })etitioned tlie Interior Department for a resur- 
vev of the townshi]). which reipie.'^t or petition was irranted: that 
the re>urvey was authorized, was run ujion the irround ini 1874, the 
field notes ther(*of were made up and apj)roved, and })lat thereof 
was made up and ai)pr()ved. February 1. 1875: that a copy of the 
said 1875 survey is atta<-hed herewith as j)laimilfs' Hxhibit H: that 
notwith.^tandiiiir the e.xistence of the survey of 1875 (Exhibit H), 
the C'ommisisoner of the General Land OtKce. through carelessness 
and inadvertence, on June 24, 1878, issued to the said AVilliam II 
Glea.'>Jon a public-land patent, under the homestead law. for lot 1 
and lot 2. ."^ec. 19, 1'. 53) S., K. 42 E.. 4'. M., Florida, containiiii^ 
1()4.'84 acre.s. specifying that the same was issued in accordance 
with the ])lat api)roved Ju.ly 1845, which had been superseded 

Febiaiarv I. 1875. bv the 1875 siirvev: that the area described in 

• • • 

the .said Glea.son entry and })atent is substantially the west half of 
thte w(‘st half of the said section 19: that lot 2. .<ec. 19, 1875 survey; 
.^‘h‘cted by the plaintiffs June 19, 1920. is located in the northwest 
(juarter of the northwc.st (juarier of .section 19: that lot 1, 1875 
survey, selected by the plaintiff's June 19. 19*20, is located in the west 
half of the northeast (juarter of .section 19: that there is no actual 
or physical conflict between the lands j)atenled to the said William 
H. Glea.son in 1878 and the lands selected bv the })laintiffs. June 19, 
1920. 

VI 


That prior to 1845 the Land Department duly authorized and 
directed the survey of the exterior township lines of T. 53 S., R. 
42 E: that the north, the west, and thesouth township exterior 
lines were duly run upon the irround, that field notes thereof were 
duly made up and a})proved, and tliat the .said lines are shown, in 
part, upon the said plat approved July 10. 1845, i)laintiff.s’ Exhibit G. 

VII 

That prior to the 1845 survey the Land Department never author¬ 
ized or directed the survev of the interior or of the bav shores of 
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T. r>:i S., R. 4*J E.: that no survey of the interior, or bav sliores 

• % 

4 prior to the 1840 plat was run upon the "round: that no field 
notes of any such interior survey of T. S.. R. 42 E., prior 
to the 184;*) plat, was made up and approved: that all interior, 
meander, and hay-shore lines shown upon the plat of 184."). includ- 
inir the north, the east, and the south boundaries of section 19, were 
wholly fictitious in that the said lines neither represimted the physical 
conditions as they existed upon the p'ound or were the i-esult of 
any alleged effort at surveyin": that the area of section 19. as shown 
then‘on. was and is wholly inaccurate and fictitious. 


VIII 

That at the re<juest of. or upon the petition of. the said William 
H. (ileason. a re>urvey of the said T. S.. R. 42 E.. was duly au- 
tlK)riz(‘d. run upon the irround. and Held notes thereof were duly 
made and a[)proved: that on Ft'bruarv 1. 187."». a plat thereof was 
duly approved: that the said surveyor duly retrac(‘d the north, 
tile west, and the south boundaries of 4'. .‘>o S.. R. 42 E.: that 
he <!id not retrac(‘ as such a sin"le interior line or meander line or 
shore line as shown upon the j)lat of 184."): that he did not set 
(•r anv (•orner> of lie* 18l.‘» i)ial. a> >uch. or set or iH*set anv 

meaiuler eorneis: that in no maniH*r did he re])ia)duce the 184") 
survey a> >uch. U))on the irround or in his Hehl notes or plat. 

IX 


That the said .‘purveyor found within the limits of the 184.'') ex¬ 
terior township line', as sui'VC'VimI. irreat art*as of lands, which Vvere 
in existence in 184."). but which wen* omitted from tin* 184.") survey, 
and which were from 184.") to 187.". unsurveyed juiblii* lands of the 
I’niled Slates: that amon<r said areas, left unsurveved bv the survey 
of ls4.‘). was that lar")* ar(*a of land Iocat(*d witli the iioiah half of 
section 19: that the survey of 184.") showetl in the north half of 
section 19 one suixlivisoin. to wit. lot 1. bein" also the west half of 
the northwest (piarter. containing 79.()2 acres: that the survey of 187o 
showed in the .said north half of section 19 Hve subdivisions, to 
wit. lots 1. 2. 3. 4. and ."). coniaininir 22().l8 acre.': th.-jt lots 3 
and 4. 187.") survey, containimr 81 acres, occupied substantially 
in the same position, area and l<K*ation as lot 1. 184.") survey: that lots 

1. 2. and o. 187.") survev. were in no wav in conflict with lots 1 and 2. 

* « 

184.") survey: that the area occupied by lots 1. 2. and ."). 187.") survey, 
was shown upon the plat of 184") as apparently covered by the waters 
of Biscavne Bav: that the pretended meander line of Biscavne Bav 
at the .said north half of .section 19 in 184.") was in upland covered 
with pine timber with the true .shore line of Biscavne Bay approxi¬ 
mately one-half mile east: that the area shown by the 187.") plat 
as lots 1. 2. and ."). 187.") survey, was not accretion formed between 
184;") and 187"). 

X 

That in Cileason v. Pent (14 L. I). 37.7: or rehearinir. 1;5 L. D. 286, 
decided in 1892) the Secretary in considerinir the lK)undaries of the 
lands patented to the said William H. Gleason, in 1878, without any 
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5 fact, matter, circumstance or thing except the erroneous 1845 
plat, tending to sustain such finding, found that the said Glea¬ 
son homestead, in the north half of section 19, bordered upon the 
waters of Biscavne Bav, and that the greater area shown bv the 1875 
survey, was accretion formed bv tidal action between 1845 and 1875; 
that in the later case of Lewis W. Pierce (18 L. D. 328) the said 
secretary declined to receive proof that the said added ai^ea was not 
accretion: that the Pent case referred to lot 2, 1875 survey, and the 
Pierce case referred to lot 1. 1875 survey: that neither of the said ad¬ 
judications were the result of hearings or of a hearing, or investiga¬ 
tions or an investigation upon the ground: that there was no search 
for anv field notes of the alleged meander line, shown along the 
east boundarv of the north half of section 19, 1S45 survev: that the 
absence of such field notes and the fictitious character of the interior 
and meander line> of the 1845 survey was not called to the atten¬ 
tion of the Secretary: that the sole evidence in the said Pent case 
was the two jilats, and the decision was arrived at from a Comparison 
thereof, in the belief that the meander line as shown upon^he plat of 
1845 was actually run and correctly represented the shore line in 
1845: that the said adjudications were rendered without stating that 
the said William H. Gleason asked and petitioned for the survey 
of 1875: that t!ie Secretary now rides that said adjudications are 
binding. 

XI 


That the Land Dejiartment, with full jurisdiction to do so, ap¬ 
proved a selection and issued a |)ublic-land patent to the; said lot 5, 
1875 survey, to the State of Florida, under the swamp land act 
on Mav 4, 1885: that thereafter the State of Florida, for a valuable 
consideration, deeded the said land to one Edward L. White, who 
conveyed })ortions thereof to others: that a transferee of the said 
William H. Gleason brouglit suit in the Circuit Court of Florida, 
for Dade Countv, against the said Edward L. White, and the said 
others, for the possession of the said lot 5. 1875 survey; that the 
said suit eventually reached the Fnited States Supreme Court, in 
the case of Gleason v. White (199 C. S, 54) on May 29, 1905; that 
the United States Supreme (\)urt says in part: 

“The patent to Gleason was three years after the last survey, 
which, in so far as it conflicted with the prior survey, su[)erseded that 
and became the official record of the Land Department. Notwith¬ 
standing this, the })atent purports to convey lots 1 and 2, as shown 
bv the survev of 1845. I'ndoubtedlv the mistake arose because the 
homestead entry, which must have been five years before the patent, 
was made before the survev of 1875, and at that time the official 

ft- 

lecor dwas the plat of 1845. wbirh showed only the two lots. Through 
carelessness, and not recognizing the change made by the survey 
of 1875. the patent refers to the survey of 1845, relying on the de¬ 
scription in the homestead entry. The land patented amounted to 
164.84 acres. The homestead law allowed one to enter 160 acres, 
and as the patent covered 4.84 acres more than the amount allowed for 
a homestead the platentee paid the Government price for the excess, 
$6.05. 

6 The contract of McKay for the survey of 1845 was a con¬ 

tract to survev the exterior lines of T. 53, and while the field 
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notes of the west line of the township are preserved, his notes of the 
east and subdivision lines are not to be found in the Land Depart¬ 
ment. The plat, as will be seen, shows an ea.st line runnin" north 
2^ west. SO.GO chains, a south line 2:2.01 chains from the west line, and 
a north line 10.81 chains, makinjx almo>t a rectanjrle. and containinj^ 
the number of acres de.'^cribed in the patent. East of this township 
appears liiscayne Bay. acconlinir to each plat. The plat made in 1875 
shows a south line of 22..‘k‘> chains, very nearly the same as that of the 
j)Iat of 1.S45. but tlie north line is .”)0.02 chains, making an almost 
complete (juarter of the XW. sec. 10. The Held notes of the .survey of 
LsT') show that the surveyor found on the line betwecui seos. 18 and 10, 
at a di>tance of 40.:L") chains from the west townshij) line, an old quar- 
ter-.^ection post and set a new one in pla<*e of it. It would s(‘em a 
not unreasonable conclusion from this that McKay in l"^4r> in fact 
surveyed a tract of land east of lots 1 and 2. but that when the ))lat 
was made, either his Held notes had disap])eared or where ignored in 
runninir the lines of the north half of sec. 10, It furth(*r app<‘ai*s 
that the survey of 1.^75 was re(juesled by the patentee. William H. 
Cilea.son. who stated that the survey of the entire township was en¬ 
tirely or almost entirtdy obliterated. It also appears that (ileason, 
when he rt*ceived his patent. to(»k title to what was substantially the 
we-t half of the noT-tli\ve>t (jUai'Ier ami th(‘ west half of the south¬ 
west <)uarter of section 10. the (aist line, as shown by the plat, bein" 
almost a straight line, runninir north ami south. It does not -^eem 
that he could have been mistaken as to the land that he was ac(piirin" 
from tlH‘ (lovernment. for h<‘ must have lived on it Hve years in 
<'rder to have ]>erfected his homestead. He could not have been 
ijrnorant of the larire tract lyinir east of what was described in the 
})lat of 1S45 as * lot.’ d'he otHcial plat at the time of the j)alent was 
tile plat of th(* survey of 1^75, He was charL^eable as a matter of 
law. with notice of that plat. More than that, as the survey was at 
his instance, it i> a naisonable assumption that in fact he knew what 
the lines of* that survey and plat were. Under lhe.<e circumstances, 
full justice is «lone if a patent title to lands outside his lines as shown 
by the })lat of 1S4.‘) is sustained, for he still is protected in the tract 
bounded by tlin.^e lines and amountinir to 104.S4 acn‘s. To irive h.im 
twii'c that amount of land would be enablinir him to proHt by a 
mistake of tlie (lovernment—a misyike of which he was coirnizant. 
Un<ler those cir<-umstances. we are of opinion that the judjrment 
of tile Supreme Uourt of Florida must be. and it is atlirmed.” 


XII 


That after the decision of the United States Supreme Court, May 
29. 1905. in Glea.son v. White (199 V. S. 54) and prior to June 19, 
1920, the Commissioner of the General Land Office, at times and dates 
unknown to the plaintiffis. caused chan<res and adjustments to be made 
of various records, includinir the notations with the papers constitut- 
imr the oriirinal entry papers of the said William H. Gleason, which 
adjustment called attention to the said Supreme Court decision 
and the limiting force thereof; that among the records 
7 maintained by the Commi.ssioner of the General Land Office 
are the tract lM)ok.<, which are relied upon by the officials of 
the department and by the public for accurate information as to the 
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status of the surveyed public lands of the United States; that on 
pa^e 161 of volume 35 of the Florida tract books, opposite section 19, 
after the decision of the United States Supreme Court, May 29, 1905, 
and prior to June 19, 1920, by order of the commissioner, at a time 
and date unknown to the plaintiffs, the description of the said Glea¬ 
son homestead entrv was adjusted to correspond to the said Supreme 
Court adjudication; W. NW. % a^ W. SW. 14; by old sur- 
vey; by new survey, lots 3, 4, 6 , and 7 ’■; that a copy of page 161 of 
volume 35, Florida tract books, is attached herewith as plaintiffs’ 
Exhibit M. i 

XIII 

That Congress of the United States, by law. provides for. facili¬ 
tates and encourages the appropriation of public lands under the 
public land laws: that Congress has provided j)enalties for the local 
officers concealing or misrepresenting the status of vjtcant public 
land: that among the facilities provided by Congress for the infor¬ 
mation of the public as to the status of public lands is the triplicate 
})ul)iic-l.ind plat, upon which all entries are noted, and upon which 
tlie status of vacanr public land appears either when no entries are 
shown or when all prior entries are sc*ratched through:.* that after 
April 21). 11)05. and prior to June ID. 11)*20. upon the said local land 
office })iat at the Gainesville, Florida. United States local land office, 
the entry of William H. (ileason was adjusted and changed in sec¬ 
tion ID to show that the said (*ntrv appropriated only lots 3. 4. 6, and 
7. 1875 survey: that a copy of the said public-land plat is attached 
herewith as iplaintilfs* Exhibit X: that similarly there is maintained 
in the said local land offices a tract book for official and public in¬ 
formation: that upon the page opposite section 19, T. 53 S., R. 42 E., 
])rior to »Iune ID. 1D20. the entiy of th(‘ said Gleason was adijustecl 
and changed to correspond to the said decision of the I'nited States' 
Supreme Court and to show that the said entry covered only lots 
3. 4. 6. and 7. 1875 survey: that a copy of the said appropriate page 
is attached herewith as plaintitfs* Exhibit L. 

XIV ; 

That neither the said William H. Gleason, his heirs or assigns, 
ever filed any objection to the said adjustment of the Gleason entry 
])apers or other records of the General Land Office or of the local 
land office, in accordance with the said decision of Gleason v. White 
(1D9 U. S. 54) : that on June ID, 1D*20. the records of both the local 
land office at Gainesville. Florida, and the records of the General 
Land Office showed that as to lots 1 and 2, 1875 survey, there was no 
pending application, entry, or claim of any nature whatsoever, either 
of the said William H. Gleason, his heirs or assigns, or anv one else 
whatsoever, and showed in conflict therewith no patent or pending 
unpatented right and no existing reservation or national forest. 

I 

8 XV 


That on or about September 15, 1920, the plaintiffs, at the request 
of William Louderback, his agent, deeded to Charles Peering all 
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interest under tlie selection to the south half of lot one (!t lot 1), 
187;") survey, the said Deeriu" having thereon fencing and improve¬ 
ments. ami the selection not having been made adversely to him; 
that as to the X. lot 1 and lot 2, 18To survey, on June 10, 1020, 
the said hind was nonmineral, unoccupied. unimi)roved, unsettled 
upon, uncultivated, uninclosed, unposted, unused, wild, and vacant 
j)ublic land: that full and complete proof thereof, as recjuired by 
the law. the rules, and regulations was dulv submitteil with the 


selection June 10. 1I>20. 


XVI 


That as part of the compliance of the plaintiti’s with all of the 
api)licable laws, rules, and regulations they were recpiired to re¬ 
invest tlie Tnitetl States with an area of privately owned land lo¬ 
cated within a national forest: that as compliance therewith the 
plaintilFs reinvested ihe Vniteil States with the fee simple title to 
the southeast (juarter of stvtion twenty-seven, township one south, 
range live east, Hlack Hills meridian, within the Black Hills Na¬ 
tional Forest. South Dakota, containing 1()0 acres: that on March 
17, 102.8, the (Commissioner of the (leneral Land Office (plaintiffs' 
Exhibit A) ren»lered a judicial determination in substan<'e holding 
that the I’nited States was and is reinvested with the full fee simi)le 
title to the said 1(>() acres within the Black Hills National Foi'est 
because of the compliance of the plaintiffs with the a})plicable laws, 
rules, and regulations. 

XVII 

That on March 17. 1022. the C'ommissioner of the (rcneral Land 
Office rendered a judicial determination in substance holding the 
United States had been reinvested with the fee simple title by the 
plaintiffs, to the extent of IGO acres, including the lOG.JO acres, 
offered by the plaintiffs in exchange for lots 1 and 2. 187.') survey; 
that in other resj)ects the said commissioner jiartly. but not fully, 
adjudicated favorably the compliance of the plaintiffs with the ap¬ 
plicable laws, rules, and regidations with res|x‘ct to the said lots 1 

and 2. lS7r> survev. 

* 

XVIII 

That a completely favorable adjudication of the plaintiffs'selection, 
Gainesville 010724 and patent thereto as to the N. ^ o lot 1 and lot 2, 
1875 survev. has been withheld bv the said commissioner and bv the 
said Secivtary because of the adjudications referred to in paragraph 
numbered IV. plaintiffs' Exhibits B to F. inclusive; that the Sec¬ 
retary says in substance that the construction of the patent issued 
to William H. Gleason, in 1878, by the adjudication of the 
United States Su})reme Court in Gleason v. White (199 U. S. .54) 
must be confined to lot 5, 187.5 survey, and that the opinion 
9 therein has neither force or effect, or persuasive principles, 
applicable to any other land or lands in section 19; that not¬ 
withstanding the defendants' holding that the said lands are public 
lands, subjtH:t to patenting by the United Slates, the said defendants 
also hold that the public-land patent to the said N. i/o lot 1 and lot 2, 
1875 survev, to the said William H. Gleason, his heirs or assigns, who 
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have never applied for the said patent or any patent thereto, who 
have never complied with any law as to the said X. Yy lot 1 and lot 2, 
1.^75 survey, and who liave no preference riirht thereto under anv 
law, instead of to the ])laintitfs with full compliance with all appli¬ 
cable laws, rules, and regulations. 


XIX 

That the ultimate facts found by the Department of the Interior, 
a." appear u])on the fact of tlie Exhibits A to P. all of which are 
attached lierewith the same force and effect as though they were 
severally co])ied herein in lull, show that on June 19, 1920, the title 
to the said X. i lot 1 and lot 2. 1.^75 survey, was public land of the 
United States, and that neither the said William H. Gleason, nor 
anv heir nor anv as^iirn has anv rijxht to the said land under the 
1S7S juitent issued to the said William H. (rleason. 


XX 


That the selection of the plaintiffs aforesaid was made in "ood 
faith with the belief that the land was open public land and that 
the adjustments, as shown upon the public records of the Land De¬ 
partment, as aforesaid, represented indisjmtably the accurate status 
of the lands: that in every respect the compliance of the selectors 
was timely, and in every determination the plaintiffs were vigilant 
in the protection of their rights; that they filed a timely appeal, 
motion foi- rehearinir, and petition for the exercise of supervisory 
authority, with arguments; that there is no further opportunity for 
heariuLT or review afforded by the ruh's and regulations, by the rules 
of practice of the Interior De])artment, or by any law of Congress; 
that the recortl of the said case has been returned by the said Secre¬ 
tary to the said commissioner with the direction to cancel the selec¬ 
tion of the plaintiffs as to lots 1 and 2, 1875 survey, and to issue a 
patent thereto in the name of William 11. (xleason, his heirs and 
assigns: that with respect to the said X. Va I lot;2, 1875 sur¬ 

vey, tiie said patent, if issued, would cloud the title and vested right 
of the plaintiffs to the .said land: that the stated object of the patent 
to Gleason to end further proceedings in the Land Department, 
and the tlireatened action, if accomplished, will cloud the right of 
the plaintiffs to receive a patent. 

XXI 

That the plaintiffs say tliat on June 19, 1920. as aforesaid, they 
made tlie said fore.-t lieu .selection of the lands heretofore described, 
including the said lot 1 and lot 2, 1875 survey, in full compliance 
with the ai)plicable laws, rules, and regulations, and otherwise 
10 ])erfoi’med in full the conditions expressed therein, including 
the revesting the Ignited States with the full fee simple title 
to the lOG.JO acres of base land offered in exchange for lots 1 and 2, 
1875 survey. 10().J0 acres in area: that the Land Department had 
adjudicated, as aforesaid, that the said title to the said base land is 
in the United States: that neither the Secretary of the Interior nor 
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?r official has any authority to return the title to the “base 
) the plaintilFs: that the action threatened by the defendants 
nbefore stated will, if accomplished, result in the arbitrary 
{ the private property of tlie plaintilfs without compensation 
and without tlie consent of tlie plaintilfs and to their irreparable 
los>. damuire. and injury, and for which tlie ])laintitfs have no other 
adetjiiate remedy at law. and are otherwise remediless, except in 
e(juity: liiat for the reasons assi^iunl the only remedy reinaininii to 
the plaintilfs is by appropriate apperd to the courts for I'elief from 
the !’ulinii:s as ath.resaid, which are erroneous in matters of law. 

When*fore. the premises considered, the piaintilfs pray: 

1. d'hat the jirocess of this court issue, directed to tlie defimdants, 
Hubert Work. Secretary of the Intei'i(»r. and William Spry. Com¬ 
missioner of the (General Land ()lhce. re<juirin^ them, and t‘ach of 
them, to appear and make answer to the fore^oinir bill, but not under 
(•alh. answer uiulei* oath beiiiir !:(-rei»y expres.-ly wr.ived, 

li. 'riia:. up(*n the lilinir of this bill, or at such short day there¬ 
after. as shall be fixed by th<‘ court, a preliminary order may issue 
herein, restraininir aiui enjoininir. ])endente lite. the defendants, their 
successors in office, and each, every and all persons claiuiimr to act 
under their. o!‘ either of theii* authoiity. or control, from eiiforcinir 
any or either of the c(“rtain rulinijfs. Iioldinirs. or decisions mentioned 
and c(*mplained of in liie fort*L'‘o:!‘u: bill <»r (••uuplaint. to tlu* extiant 
of n‘jeeiinir oi* ca.ncelinL^ the plaintilfs* s(*lection. (iainesville 01()7*J4. 
as to the X. C’ 1 “• I'h K.. 1*. M. 

h'lorida. and also i<» the extent (.f eml)racinir in any patent to William 
H. (ileason I't al. tlie sani X. lot i aiel !(»t ^ec. il>. T. ot) S., 
IL 4:i K.. '1*. M.. Florida. 

•'». d’liat upon iinal lea-.i-iiitr. 'ai<l la*-: rainim:- ordier :ind iniuiu’tion 
may h'e made pe:-petiial ami that mandatory injunction may issue 
aiiainst defemlant-' commandinir and re(juirinir that so far as the said 
S. '-2 i<*t 1 Jitib h)t 'J. see. p.». 'i*. S.. K. 4*J K.. 4*. .^I.. Florida, is eon- 

cermal and atleete«l that each of the .'^aid ruliriirs. holdings, and deci¬ 
sions be vacated and set aside, and that the ri<rhts irranted and 
s(‘cui*ed to the plaintilfs under the said act< of ConL'’ress. rules and 
reirulations. be respected and r<-coirnized and iriven their full leiral 
force and elf eel. 

4. And that the j)laiiuil’i's may have all such other and further 
relief as tlie natuie of its case may (haiiaml and ’•eejuire. and as may 
be airreeable in ecpiity. 

IlKNirv 4*. 

J. IIaiuunotox Kdwakds. 

Ly C'h.vkles K. Pierce, 

Atto//u\f/ for Plaintiffs. 


11 Plaintiff's list of e.rhihits 

A. Decision of the commissioner, March 17. 192*i. 

B. Decision of the commissioner. December 1:^. 1921. 

C. Decision of the Secretarv. Au<rust 30, 1922. 

D. Decision of the Secretary, October 26. 1922. 

E. Decision of the Secretary, March 15. 1923. 

F. Decision of the Secretarv. August 27. 1923. 
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G. Township plat, approved July 10, 1845. 

H. Township plat, approved February 1, 1875. 

I. Decision of the commissioner, February 28, 1921. 

J. Decision of the commissioner, February 18, 1919. 

K. Page from serial register of Gainesville land office. 

L. Page from tract book of Gainesville land office. 

M. Page from tract book of the General Land Office. 

N. Copy of part of triplicate plat at Gainesville land office. 

O. Register's letter of transmittal, September 11, 1920. 

P. Decision of commissioner, Oct. 18, 1920. 


A-lfidavlt 

District of Columbia, ss: 

Before me, the undersigned, a notary public in and for the Dis¬ 
trict of Columbia, aforesaid, personally appeared Charles R. Pierce, 
who, by me being first duly sworn, on oath says that he is attorney 
for Henry T. Read, duly appointed as such by J. Harrington Ed¬ 
wards, his attorney in fact, and is also the attorney for J, Harring¬ 
ton Edwards, plaintilis in this action; that he has read the fore¬ 
going bill of complaint and is acquainted with the contents thereof, 
and that the several matters and things therein set forth and con¬ 
tained are true, as he verily believes. 

Charles R., Pierce. 

Subscribed and sworn to before me this 5th day of September, 
A. 1). 1923. 

[seal.] Frederick S. Tyler, 

Notary Public^ D. C. 

Rule to show cause 

I 

Filed September 7, 1923 


V 




Upon consideration of the bill of complaint herein, and upon 
application in that behalf made, it is, by the court, this 7th day of 
September, A. 1). 1923. ordered: 

That Hubert Work. Secretary of the Interior, and Will}am Spry, 
Commissioner of tlie General Land Office, defendants, show cause 
to this court, if any they have, on Monday the 17th dajr of Sep¬ 
tember, A. D. 1923, at 10 o'clock, a. m., why preliminary injunction 
and restraining order should not issue as prayed in the bill of com¬ 
plaint ; provided a copy of said bill and of this rule to show cause 
be served upon said defendants, resj>ectively, on or before the 10th 
day of September, A. D. 1923. 

F. L. Justice, 


12 Marshals return 

Served a copy of the within rule on each of the defendants named 
each personally. Sept. 7, 1923. 

E. C. Snyder, U. S. Marshal. . 

K. 
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Motion to dismiss 
P^iled October 19, 1923 


Come now the defendantss by their attorney and move to dismiss 
the plaintiff's bill of complaint for the following reasons: 

1. That as appears on the face of the bill and the exhibits at¬ 
tached and made a i)art thereof, the defendants, after due process of 
law, have (jt^termined that the land in controversy is not public land 
of the United States subject to appropriation by plaintiff as a forest- 
lieu stdection: and that the determination of the question whether 
any particular tract of land is open to disposition under public land 
laws is within the })rovisions of the Land Department, involves the 
exercise of judgment and discretion, and is not reviewable by the 
courts in a (lirect proceeding a<iainst the Secretary. 

2. That as further aj)pears on the face of said bill and its exhibits 
the land in controversy is claimeil in private ownersliip by ])arties 
in p)od faith and under color of title: that the said persons are not 
parties defendant to tliis suit althouirh their rights and not the 
riirhts of the Secretary of tlie Interior or tlie C’ommissioner of the 
(ieneral Land Ollice will he affected by the decree sought: and that 
said person> are indispensable i)arties defendant to this suit, in 
whose absence it ou^lil not to proceetl. 

3. That as further appears on the face of the bill and the exhibits 
the plaintiff, if aL^^rleved, hius a complete and ade(jiiate remedy in a 
suit airainst (ileason. his heirs, or his assi<rns in a court of vicinaire. 
j)atent havinir lonir since issued to said (ileason for said land, and 
the further })ateni about to issue bein^ merely a further muniment 
of title to tile })articiilar tract in controversy. 

Hubert Work, 

Secret a rtf of the Interior. 

WiiJAAM Spry, 

('onunissioner of the (denenil Land Office. 

I>v their attornev: 

1 C. Edward Wrkuit, 

A ttarney. 

Order orerruHny motion to dismiss 
Filed Marcli 2G, 1924 


# 4c 3ie Kc 4c 3(c 

This cause havinir come on to be heard on the defendants* motion 
to dismiss the bill of complaint herein filed, and the court having 
been fullv advised in the premises, it is. this 2r>th dav of March, 
1924. 

13 Ordered and adjudged that the motion to dismiss be, and the 

same herebv is. overruled, with leave to the defendants to file 

% 

answer within 20 days. 

By the court: 


William Hitz. Justice. 
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And the defendants havin" given notice in o^en court that it is 
their intention promptly to file a petition in the Court of Appeals of 
the Dstrict of Columbia for the allowance of a special appeal from 
the aforegoing order, it is on the day last above written further 

Ordered that action herein be stayed until further order of the 
court. 

Bv tlic court: 

W. H., Justice, 

Find decree aiocu'diMj injunction 

Filed Mav 9, 19*24 

• 


This cause came on further to be heard at this term, and defend¬ 
ants electing to stand on tlieir motion to dismiss, upon consideration 

thereof it is this 9th dav of Mav, 1924, 

» « 

Ordered, adjudged, and decreed that the defendants as Secretary 
of the Interior and as Commissioner of the General Land Office, 
resj)ectively, their successors in office, and all persons claiming to 
act under their authorilv and control, or the authoritv and control 
of either of them. be. and thev herebv are. permanentlv restrained and 
enjoined from cancelling oi* rejecting plaintitf’s forest-lieu selection, 
known in the General Land ()ffic-e of the Ignited States as Gaines¬ 
ville 911)724. as to the north half of lot one (1). and lot two (2), sec¬ 
tion nineteen (19), township fifty-three (oo) south, range forty-two 
(42) east. Tallahassee meridian. Florida, on account of or by reason 
of any order, ruling, or decisions, mentioned and complained of in 
the plaintitf's bill of complaint, based upon an alleged title to said 
lands in one William H. Gleason, his heirs or his assigns, and from 
issuing a })atent to the said William II. Gleason, his heirs or assigns, 
for said land, or any part thereof, as prayed in the plaintiff’s bill of 
complaint. 

It is further adjudged, ordered, and decreed that the' said de¬ 
fendants. their successors in office, and all persons acting under the 
authority or control of them, or either of them, shall give full legal 
force and effect to the plaintiff's said selection of said land, excluding 
from consideration in disj)osing thereof the alleged title to said 
land in the said William H. (ileason. his heirs or assigns, as prayed 
for in said bill of complaint. 

And it is further adjudged, ordered, and decreed, that the plaintiff 
have and recover his costs herein of the defendants, the same to be 
taxed by the clerk of the court. 

William Hitz, Justice. 

14 And now on the day last above written the defendants in 
open court note an appeal from the aforegoing decree to the 
Court of Appeals of the District of Columbia, and the same is hereby 
allowed; and the mandatory portion of said decree is hereby stayed, 
pending appeal, until further order of court. 


W. H., Justice. 
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Assuinment of error's 
tailed Mav 19. 19:^4 


* * 4c 4c 4c 

The court erred: 

]. In not sustaininir the motion to dismiss. 

•J. in not hoidin<r and (iecidin^ that the defendants have exclusive 
jurisdiction to determine tlie status of land souirht to be entered 
under the juiblit- land laws: that the actions complained of in 
plaintilfs bill were taken in the exercise of such jurisdiction; and 

that thev are hence* not reviewable bv the court. 

* • 

3. In taking jurisdiction over the suit in the absence of parties 
indispensable to any decree. 

4. In takinir jurisdiction in a matter in which the j)laintitf if 
a«rirrieved has a <-ompIete and adeejuate remedy in an action against 
the parties claiming title under the patent heretofore issued. 

h. In granting the injunction. 

C. Edw. Wright, 
Attonuy for Defendants. 


Deshjmit'ton of record 
Filed May 19. 1924 


:ic aje :4c )ic 4c 4c 4c 

The clerk in making up the transcript of record on a})peal will 
please to include the following: 

1. The bill of complaint as amended (>ee "Motion to amend”) 
omitting exhibits. 

2. The rule to shaw cause. 

3. Motion to dismiss. 

4. Notation of order overruling motion. 

“). Decree granting injunction and notation of ai)peal. 

G. Stipulation as to exhibits. 

7. Assignment of errors. 

8. This designation. 

C. Edw. Wright, 
Attorney for Defendants. 

Service acknowledged May 19, 1924. 

Charles K. Pierce, 
Attcrrney for Plaintiff. 


17) 


Stljnilatlon a.s- to record 


Filed May 22. 1924 

4= 4: 4: 4c 4c 4c 4c 

It is hereby stipulated and agreeil that the transcript of record 
on ap})eal need not include the exhibits attached to the plaintiffs’ 
bill of complaint and numbered A to P, inclusive. Said records 
are in each instance certified copies of plats, decisions, and records, 
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the originals of which are public records of the Interior Department, 
judicially to be noticed. Either party may in argument produce a 
copy of the original public record and refer to or quote therefrom. 

Chakles R. Pierce, 

Attorney for Plaintiff. 

C. Edward Wright, 
Attorney for Defendant. 


1C 


Mandate of Coart of Appeals 
Filed Detcinbor ilS. Morgan H. Beach. Clerk 


United States of Amerk'a. x.v; 

I 

The President of *hr I'nited States of America to the honorable the 
dust ires of the Supreme Court of the District of Coluniibia., 
(ireetimj: 

I SEAL. I 

Whereas lately in the Supreme Court of the District of Columbia, 
before vou, or some* of vou. in a cause between Henrv T. Read, bv 
J. Harrington Edwards, altoimev in fact, plaintiil'. and Hubert 
Work. Secretary of the Interior, and William Sj)rv. Conimissioner 
of the (ienei-al Land Oflice, defendants. Eipiity Xo. wherein 

the decree of the said Supreme Court entered in said cau:>e on the 
9th (lav of Mav. A. I). 1924. is in the following words, viz: 

This cause came on fui'tlier to he heard at this term, and 
defendants electing to stand on their moti(m to dismiss, upon 
consideration th.('r(‘of it is tlds 9th day of .May. 11^24. 

Ordered. adjudgcMl. and decived tliat the defendants as Sec¬ 
retary (,f the Int( rior and as C'ommissioner of the Oenei-al T..and 
]'esp'(*ct ive’y. their successors- in office, and all persons 
claiming to act under their authority and control, or the author- 
ity and control of either of them. be. and they hereby are, per¬ 
manently restrained and enjoined from cancelling or rejecting 
pdaintitf's forest-limi selection, known in the Oenei-al Land 
Office of the United Stati's as Oainesville 01()724, as to the north 
half of lot one (1). and lot two (2). s(‘ction nineteen (19). town¬ 
ship tifty-thr(‘e (-“h) south, range forty-two (42) east. Talla¬ 
hassee meridian. Florida, on account of or by reason of any 
order, ruling, or decisions, mentioned and complained of in the 
plaintiff's bill of complaint, based u])on an alleged title to said 
lands in one William H. (lleason. his heirs or his assigns: and 
from issuing a ])atent to the said William H. Cxleason, his heirs 
or assigns, for said land, or any ])art thereof: as prayed in 
17 the i)laintiff*s bill of complaint. 

It is further adjudged, ordered, and decreed that the said 
defendants, tlieir successors in office, and all persons acting 
under the authority or control of them, or either of them, shall 
give full legal force and effect to the plaintiff's said .selection of 
said land, e.xcluding from consideration in disposing thereof the 
alleged title to said land in the said William H. Gleason, his 
heirs or assigns, as pra 3 ’ed for in said bill of complaint. 
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I And it is fiiitlK*!* adjudiied. ordered, and deereiMl t’nat the 
plaintiir liav(‘ and recover Ids costs herein of the defendants, 
the same t»> l)e taxed bv the clerk of the court. 

William Hit/.. Jindu-e. 


as by liie inspection of the transcript of the record of the said 
Supreme ( 'oui't. wliich \\ a< brought into the Court of ApjH‘als of the 
District of ('olumbi;» by viiTue of an appeal, airreeably to the act 
of (^)n;Lrre^- in >u< !i ca>e made and jirovided, fully and at lar»re 
ap))ea:>. 

And \vhcr(‘as. in the present term of October, in the year of our 
Lord one tiiousaiid nine hundn.‘d and twenty-five, the >aid cause 
cami* on to I'C heard before the said (\)urt of Ajipeals on the said 
tran>i-r ij)t of record. ;ind was ar<rued by counsel. 

On consideration whereof, it is now here ordered, adjudged, and 
decrecMl by this court that the decree of the said Supreme ('ourt 
in this cau>e be. and the same is herein*, athrmed with co.sts. and that 
the plaintiir r(‘covi*r against the said defendants. Hubert Work, 
Secreiary <*f tin* Interior, and William Spry. Commissioner of the 
(ieneral Land ()trice. five d()llai*s for his costs herein expended and 
have (‘X(*'-ution therefor. 


December 7. 1025 

You. tht'ndore. are hereby c<)mmandi*d that such execution 
anil j)roceedin^ be had in said cau.-«e as accordimx to ri<:ht 
IS and justice and the laws of the. Cnited States ought to be 
had. the said ap})eal notwithstanding. 

A\'ilncss the honorable Oeorge K. Martin, chief justice of said 
('ourt of Appeals, tlu* 2Sth day of December, in the year of our 
Lord one thousand nine himdred and twenty-five. 

Henky W. Hoimuis. 

('Jerk of fht' (\fu.rf of A})})poJs of ffie DUinct of Columbia. 

Co.'ts of plaintiff: 

At t orney—$5.0() 


$5.00 

19 Affidavit of Edtrard C. Fmney. Acting Secretary of the 

Interior 

Filed April 20. 1026 


# 3|c 4c 4c 4c 4^ 

District of Columbia, ss: 

Edward C. Finney. Acting Secretary of the Interior, being first 
duly sworn, upon oath deposes and says : 

That the lands involved herein are of great value, located in about 
the heart of the residential section of the city of Miami. Florida. 

For approximately forty years the Land Department has uni¬ 
formly lield and adjudged said lands to be private property, not sub¬ 
ject to disposal as ** public lands." and had denied and cancelled all 
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claims made and asserted thereto under the Public Land Laws, upon 
the. theory that the title of the United States in and to the lands 
passed under the patent which issued in 1878 on the homestead entry 
of one W. H. Gleason: and it was in line with this uniform holding 
that the scrip location of the plaintiff herein was rejected by the Land 
Department, and to put an end to rej)eated controversies, putting in 
issue the title to these lands it was proposed to issue a supplementary 
})atent on the Gleason homestead which would include by specific 
desc*ri])tion the lands here involved. 

In all of the adjudications of the Land Department in disposing of 
claims and rights adverse to the Gleason title asserted in and to these 
lands under the Public Land Laws, the same has been without con¬ 
sideration or determination of the claimed rights in the applicants 
viewing the lands as “ public lands.'' In other words, these 
*20 claims have been denied and cancelled without consideration 
of the applicants' and claimants' rights on the merits viewing 
the lands as ** public lands.’’ 

The claim of the plaintiff is limited by law in its exercise to 
*• vacant, surveyed, and nonmineral public land subject toi homestead 
entry.” 

In the administration of the Public Land Laws the first inquiry \/ 
in dis})osing of an asserted claim is as to whether the land applied { 
for is ** public lands." which involves consideration as to whether that { 

’ particular land had been disposed of to others, had been reserved,!*^ 
or otherwise withdrawn by operation of law from disposition. • 

In denying and rejecting the application of plaintiff it was held: 
That the question whether this land was disposed of the 
Gleason patent should not be reopened. That was settled many 
years ago by the three decisions referred to, and is res adjudicata. 

When, therefore, plaintiff instituted this action, it had as its ob¬ 
ject enjoining the issuance of the supj)Iementary patent to Gleason 
as propo.sed. and the test of the question as to whether title had 
passed to Gleason as an accretion to his patented homestead. Xatur- 
ally the effect of the action should be viewed in this light; 

in this case, the defense of the official action was upon the line that 
the Land Department had disposed of the land many years ago, and 
in defen.^e of the official action a motion to dismiss was interposed. 
Upon being overruled the case was appealed to the Court of .Appeals. 

The admissions necessarily following as a legal effect of 
21 the motion to dismiss were therefore merely for the purpose 
of determining the authority of the Secretary in the premises, 
and the legal effect of the proposed departmental action as affecting 
the title. 

The court adjudges the title to this land was not carried by the 
patent which issued to Gleason in 1878, and that the Land Depart¬ 
ment is without authority to issue a supplementary patent as pro¬ 
posed and. finally, that the land here involved is and has always been 
** public land.” 

As this land has never been officially considered as “ public land ” 
by the Land Department since the issuance of the Gleason patent 
in 1878. the rights of third parties have never been considered in 
that regard, and the court should be advised that considering it as 
‘* public land ” others may have rights, and of origin long prior to 
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that asserted by the plaintiff. In the ascertainment of these rights 
(juestions of fact and law arise and must be found and determined, 
and the obligation rests upon tiie Secretary of the Interior as the 
head of the Land Department in this regard, and no precipitous 
action should be taken without a full knowledge of all the facts being 
before the court. In this regard the jurisdiction, authority, and 
obligation of the Secretary of the Interior should not be prejudiced 
nor the information of the court thus limited bv a technical result 
of an ill-advised action. 

For the coui-t's information I will state that when this land was 
entered by (Tlea>on as a homestead in 1874 it had little value, possibly 
not in e.xcess of a few dollars an acre: that under the department's 
adjudications many have dealt with the land as private ]')ro]>erty, 
and with increasing values, until at the time the plaintiff's scrip was 
filed the value of the land involved in his scrij) location was in 
^'2 the millions, d'he value of the scri}) attempted to be laid upon 
this land was not in e.xcess of 8'J.()()().(U). 

The Land Department has been industriously engaged in the 
j)rose. ution of iiujuiries res})ecting the character of this land and 
othei* circuinstanc(‘s affecting th(“ riirht> and duties of the (-rovern- 
numt in the premise.s, to the end that it may determine the further 
and j)roper course to be j)ursued by it with respect to the pending 
litigation and the pi-oper disposition of said land. 

In view of tlie foreiioinir. it is Ix^Iieved that a reasonable time, at 
least thirty days, will l)e recjuired to complete the necessary investi¬ 
gation and take such proper action as is advised in the premi.ses. 

Edw.xkd C. Finney. 

Subscribed and sworn to before me this *20 day of April. A. D. 

|sE.\i..l W. Bektkani) Ackei:. 

X at ary PahJic in cb for D. C. 


2:» 


Affirlarif of John K. Laxl'cy^ spcr/oJ a.\\^l'<tant to the 

. 1 fforneif (/rneral 


Filed A])ril 2b. Ib2r) 


District ("jf (\)I.u:mbia. .s-.v; 

John E. Laskey, being first duly sworn, ipwn oath de])Oscs and 
says: 

That he is informed and believes that the above-entitled cause 
was. u])on the filing of the bill herein, tilaced under the control and 
management of C'. Edward Wright. Esquire. Assi.<tant Attorney 
Cieneral. and was handled by him in this court and in the Court of 
Appeals up to the time of his death, which occurred in August. 
Ib2.‘). and thereafter, and on. to wit. the fifteenth day of October, 
11)2.“). was .submitted to the Court of Appeals upon the brief prepared 
and filed in said cause in said Court of Appeals by said Wright. 

Affiant further says that upon the service on the Secretary of the 
Interior on Saturday, April 24. 1926. of a copy of the propo.sed 
writ to be issued herein, it was deemed advisable by the Department 
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of Justice to employ new counsel to handle said cause. That on the 
twenty-sixth day of April, 1926, affiant was appointed special assist¬ 
ant to the Attorney General in this cause, and forthwith took control 
of, and since has been and is now in charge of, said cause. : 

Afliant further says that from the investigation he has since made 
said cause is of the utmost importance to the Government, and that 
time is necessary within which to pursue investigations which 
24 have been beirnn to ascei-tain the facts necessary to be estab- 
lished in order to determine the ])ro])er further ])rdceedin<is 
to be taken by the court li(*rein. 

Affiant further says that an inspection of the writ sou<rht by the 
plaintitf to have issued herein will show that said writ ^oes far 
bevond ihe lindiiu; of the court herein, and that time is necessary for 
the proper presentment to the court of the (|uestions which will nec¬ 
essarily arise in the determination bv the court of the order or orders 
• • 

remaininir to be made herein. 

Affiant asks the court for thirty days within which to make 
proper presentation to the court of the riirhts of the (loyernment 
in this cause. 

John E. Laskey. 

Sub>cribed and >worn to before me this 29th day of April, A. D. 
i92t'». ■ j 

iNuTAIilAL SE.\L.J MaBEL E. AsIILEY, 

Xutarij Pahllcy IK C. 
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Order vcwaflnr/ atay 
Filed June -lO, 1926 


Sjc 




It ap})earin^ to the court that by its final decree herein of the 
ninth day of May, 1924. it irranred a ))ermanent injunction against 
the defendants: that thereupon the defendants noted an appeal from 
said decree to the Court of Appeals of the District of Columbia, and 
this court allowed said appeal and stayed the mandatory portion of 
said decree pendin<r said appeal until the further order of this court; 
that said C'ourt of Appeals by its opinion tiled the .seyenth day of 
December. 1925, affirmed said decree: that the mandate of said Court 
of Appeals has been duly tiled in this court: and that the plaintiff is 
entitled to haye said stay removed and a writ issue pursuant to the 
aforesaid decree of this Court of the ninth dav of May, 1924: 

Now. therefore, it is this .‘lOth day of dune, 1926, by the court 
Adjudired. ordered, and decreed that the stay heretofore ordered 
lierein of the mandatory portion of said decree of this court of the 
ninth day of May. 1924. be. and the same hereby is. vacated. 

William Hitz, Justice. 
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Order for pennanient injunction 
Filed November 19, 1926 




This cause came on to be heard on the application of the plaintiff 
herein for a permanent injunction and was argued by counsel. It 
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appearing that in said suit the Supreme Court by decree made upon 
the hearing of the said cause the nintli day of May. 1924, ordered, 
adjudired. and decreed tiiat an injunction should issue to restrain the 
defendants, their successors in office, and all persons claiming to act 

under their authority and control, or the authority and control of 

*■ 

either of them. ]>erpetually from enforcing any or either of the 
certain rulings, holdinirs. or decisions mentioned and complained of 
in the plaintiffi's hill of com])laint. to the extent of rejectimr or can¬ 
celling the plaintiff's certain forest lieu selection know in the (-reneral 
Land Office of the I'nited Stales as (lainesville 0ir>724. as to the north 
half of lot one (1) and lot two (2). section nineteen (19). township 
Hfty-three (">'>). ranire forty-two (42) east. Tallahassee meridian, 
Florida, and from issuiiii: a patent to one William H. (ileason. his 
heirs or assiLni>. for said land or any part thereof, as prayed in the 
j)laintiirs hill of conij)laint. and further adjudged, ordereil. and 
decreed that tlu* said defendants, and all persons actinir under the 
authority or control of either of them, shall fidl lepd force and 
effect t{> the plaintiff's said selection of said land, as prayed for in 
said hill of com})laint. 

27 And the court, heinu ftilly advised in the premises, it is 
herehv 

Ordered, atljudp'd. and decreed, this the 19th day of Xovember, 
]92<>, that a writ of injunction shall issue aLUiinst the defendants 
under the s(*al of this court, in execution of the said decree, ffrmly 
eiijoininir and comniandinir them and both of them that from and 
immediately aft(‘r beinu served with said writ or notice thereof they 
and each of them shall not enforce any or either of the certain 
rulinirs. holdiipirs. or d<‘cisions mcntioncil and complained of in the 
])laintill's afort'said bill of com])Iaint to the extent of rejectinir or 

cancellinii the forest lieu selc'-tion of Henry T. Read, known in the 

« 

(huieral Land Office as (iaincsvilie (111)724. as to the north half of 
lot one (1) and lot two i2) section nineteen (19). townshi}> hfty- 
three () south. !-an 2 e forty-two (42) east. 'I'aHahassee meridian, 
Florida, and shall not issue a patent to the said William H. (Tleason, 
his heirs or assiLOis. for sc.id land or any part thereof, and that they 
and both of them shall from h(*nceforth full lepil force and 

elfect to the said ^election of said Henry T. Read of said land: and 
this they shall in no u ise omit at their peril. 

William Hitz. Justice. 

The defendants in open court note an appeal. No bond retpiired. 

W. H. 

28 IF/vV of injunction 


Issued Xovember 19. 1920 

The President of the I'nited States of Ameinca to Hubert 
Sec ret art/ of the Interior, and ^Vi^Ulm Spry, Commissioner of the 
General Land Ofpee: 

AVhereas. in a certain suit in the Supreme Court of the District of 
Columbia in which Henrv T. Read, bv J. Harrinpon Edwards. 
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attorney in fact, was plaintiff, and yon were defendants, the said 
Supreme Court by decree made upon the hearing of the said cause 
the ninth day of Niay. 11>24, ordered, ailjud^ed, and decreed that an 
injunction should issue to restrain you. the said Hubert Work, as 
Secretarv of the Interior, and you. the said William Sprv. as Com- 
missioner of tlte (leneral Land Office, your successors iD office, and 
all persons claimin<r to act under your authority and control, or the 
authority and control of either of you. perpetually from enforcing 
any or either of the certain rulings. holdin<rs. or decisions mentioned 
and eomplainedt of in the plaintiff's bill of complaint, to the extent of 
rejeetiniT or cancelliiiL'’ the plaintiff's certain forest lieu selection 
known in the (Jeneral Land Oflice of tlie Lnited States as (biinesville 
(iir)7*J4. a> to the nortli half of lot one (1) and lot two (2), section 
nineteen (liO- townshij) fifty-three {^>'^) south, ramre forty-two (42) 
east, Tallahassee meridian. Florida, and from issuin<r a patent to one 
William IL (ileason. his heirs or assigns, for said land or any part 
thereof, as prayed in the plaintiff's bill of complaint, and further 
adjudireci. ordered, and decreed that you. the said Hubert 

29 Work, as Secretarv of the Interior, and von. the said William 

• * , 

Spry, as Commissioner of the (leneral Land Office, your suc¬ 
cessors in offici*. and all persons actiiiL^ under the authority or control 
of you. or either of you. shall ^'■ive full leiral force and effect to 
j)Iaintiti's .-aid .^election of said land, as prayetl for in said bill of 
complaint: 

It i-. t!ierefor(‘. in execution of the .<aid decree, hereby firmlv en- 
joined and commanded vou. and every of you. that from and 
imnuvliately after bein^ served with this writ or notice thereof you 
and (‘Very of you do not enforce any or either of the certain rulings, 
holdiniis. or decisions meniioneil and com])iained of in the aforesaid 
bill of complaint to the extent of rejectin<r or cancellinir the forest 
lieu selection of Henry 4'. Read, known in the General Land Office 
as Gainesville nir.72-r. a.s to the noi-th half of lot one (1) and lot two 
(2). .-ection ninetetut (19). townshij) fifty-three (08) .<outh. rankle 
forty-two (42) east. 'I'allaha.s.^ee meridian. Florida, and do not issue 
a paituit to the said William IL Gleason, his heirs or assiirns. for 
said Ian : or anv })art thereof, and that vou anil every of you do from 
heiKcforth irive full leiral force and effect to the said selection of said 
Henry T. Read of said land: and this vou .-;hall no wise omit at your 
j)eril. 

Witness the honorable Walter L McCoy, Chief Justice of the said 

Suj)reme ('ourt of the District of C'olumbia. this 19th day of N’ovem- 

ber. in the year of our Lord one thou.sand nine hundred and 
% 

t wen tv-six. 

« 

[sKAL.! Fkaxk K. Ci'XNixoHAM, Clerk. 

Rv Alf G. Buiikmax. AsHt. Clerk. 
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Mar.sharfi return 


.Serve<I a cony of the within rule on Hubert Work, Sectv. of In- 

Ik ' ;«/ 

teiior. and Win. Sijry. Commis-ioner of General Land Office, each 
})er.sc;nally 11-19-20. E. C. i:inyder, U. S. Mar.shal. By Jas Buzzard, 
dej)uty-K. 
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:31 Assignment of err(/rs 

Filed December *20, 1926 

**«««*♦ 

The court erred: 

1. In reopeninir tlie case after mandate filed and issuing its decree 
of Xoveiuber 19, 192(): 

2. In niodifvin<r the decree of Mav 9. 1924. in and bv its decree 
of Xoveinljcr 19, 1926, to tlie prejudice of defendants: 

In enlaririn<r the decree of Mav 9. 1924. in and bv its decree 
of Xoveniher 19. 1926. to the prejudice of defendants: 

1. In varviiiiT the decree of Mav 9. 1924. in and bv its decree of 
Xh'veniher 19. 1926). to the prejudice of defendants: 

“). In issuiiiir its writ of injunction based upon its decree of Xovem- 
})er 19. 1926.: ‘ 

6). In failing to issue a writ of injunction based upon and con- 
lorming with >aiJ decree of May 9. 1924. 

John E. Laskey. 
Attonu'g for Defeiideints. 

lj'2 fh’sJtjn/if/o/t of rert/rd 

Filetl I)eceinl)ei* 2o. 1926 


A ^ :(c :tc :)c :tc 

The <-h‘r'K in making up the transcript of record on appeal will 
|)Ieas(‘ includt* the following: 

1. 'rile bill of eoiii])laint a> amende<l (>ee “ Motion to amend*’), 
omitting (“xhibits: 

2. 'riie rule to show cau>e: 

2.. .Motion to dismi ss I 

4. Xotation of oi*der oviMuailing motion: 

Deci'ee granting injunction and notation of appeal: 

6. Stipulation as to exhibits: 

7. Assignment of errors tihal May 19, 1924: 

5. Designation of record Hied May 19. 1924: 

!h .Mandate of C'ourt of A})peals: 

10. Allidavit> of Edward Finney and John E. Laskey, filed 
A})ril 29. 1926): 

11. Order vacating stay of injunction: 

12. I)ecr(‘e for permanent injunction, signed Xovember 19, 1926; 
IJ. Writ of injunction: 

14. A.<signment of errors: 

17>. This ilesignation. 

John E. Laskey, 
Attarneij for Defendants, 

Service acknowledired December 13, 1926, not waiving right to 
question alleged effort to appeal. 


Charles R. Pierce, 
Attorneif fo-r Plaintiff. 


23 


HUBERT WORK AND WILLL\M SPRY VS. HENRY T. READ 

33 Temporary restraining order 

Filed March 26. 1924 

« n * * * ♦ , ♦ 

This cause came ou to be further heard at this term: and there¬ 
upon, upon consideration thereof, it is this 26th day of March, A. D. 
1924. adjudfred. ordered, and decreed 

That Hubert Work, as Secretary of the Interior, and William 
Spry, as C'ommissioner of the (leneral Land Office, respectively, their 
successors in office, and all persons claimin<r to act under their or 
either of tlieir authoritv or control, be, and thev herebv are, re- 
strained and enjoined, pendente lite. from enforcin<r either or any 
of the certain orders, rulings, or decisions, mentioned and complained 
of in the plaintiiL* bill of complaint, and from cancelling: or reject- 
in<r the ])laintilTs* forest lieu selection, (xainesville. nauirht one six 
seven two four, and from issuing a patent to William H. Gleason, 
his heirs or assijru'^. to the nortli half of lot numbered one (1) and 
lot numbered two (li). section nineteen. Townshi]) fifty-three (53) 
south, ranire forty-two (42) east. 4'allahassee meridian,! Florida, as 
prayed for in the ])lainlilfs’ bill of comj)laint. 

AVilliam Hitz. Justice. 

Xo objection as to form. 

C. E. AVki(;ht, Attomeij for Defendants. 

34 Ord-er overruling motion to dismiss 

Filed March 26, 1924 

* * * * 4: 9|e 

This cause having on to be heard on the defendants’ motion to 
dismiss the bill of complaint herein filed, and the court having been 
fully advised in the premises, it is this 26th day of March, 1924, 

Ordered and adjudged that the motion to dismiss be, and the same 
hereby is, overruled, with leave to the defendants to file answer 
within 20 davs. 

By the court: 

AVili.iam HiTzj Justice. 

And the defendants having given notice in open court that it is 
their intention promptly to file a petition in the C'ourt of Appeals 
of the District of Golumbia for the allowance of a special appeal 
from the aforegoing order it is on the dav last above written further 

Ordered that action herein be stayed until further order of the 
court. 

By the court: 

AV. H.j Justice. 

35 Defendants' motion to quosh writ of infunction 

Filed Julv 20, 1926 

4c 4c 4: 4c 4c 4e i 4e 

Come now the defendants, Hubert AVork, Secretary of the In¬ 
terior, and William Spry, Commissioner of the General Land Office, 
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by their attorney, and move the court to quash the writ of injunction 
heretofore by the court autiiorized to issue herein on the following 
grounds: 

1. Hecau>e the said writ, in the inducement thereof, misrecites the 

order of May i). which is the basis and authority for said writ, 

in that it recites that the defendants were in and bv said order 
{)erpetually enjoined "from enforcing any or either of the certain 
rulings, holdings, or decisions mentioned and complained of in the 
plaintitf's hill of complaint, to the extent of rejecting or cancelling 
plaintilf's certain forest lieu selection known in the General Land 
Office of the United Stales as Gainesville 011)7:^4, as to the north half 
of lot one (1) and lot two (‘J). section nineteen (Ih). township 
fifty-three (o:j) south, range forty-two (42) east, Tallahassee meri¬ 
dian. Florida”: wheri^as the defendants were in fact by said order 
"permanently restrained and enjoined from cancelling or rejecting 
plaintiff's fort'st lieu selection known in the General Land Office of 
the United States as (fainesville U1G724. as to the north half of lot 
one (1) and lot two (2), section nineteen (D), township fifty-three 
(iVO >outh. range forty-two (42) east, Tallahassee meridian. Florida, 
on account of <;r by reason of any order, ruling, or decisions men- 
tiom*d and complained of in the plaintiff's bill of complaint based 
upon an alleged title to said lands in one William H. Gleason, his 
heirs or assigns.” 

2. Because the said writ in the imhicement thereof further mis¬ 
quotes the order of May 9. 11)24. which is the basis and authority of 

said writ, in that it recites that the defendants in and bv said 
or(i(‘r were retpiired to "give full legal force and effect to 
})laintiff's said selection of said land, as prayed for in said 
bill of complaint,” whereas dtefend:'ni> were in and by said order 
requin'd and commanded to "give full legal force and effect to 
plaintiff's said selection of said land, excluding from consideration 
in disposing thereof the alleged title to said land in the said William 
H. Gleason, his heirs or assigns, as [>rayed for in said bill of 
complaint.” 

3. IkM'ause said writ is more comprehensive than the order of court 
upon which it is based, in that the said order of May i), li)24. which is 
the basis and authority for said writ, restrains and enjoins the de¬ 
fendants from cancelling or rejecting ])laintiff's forest lieu selection 
described in said order on account of or by reason of any order, ruling 
or decision mentioned and complained of in the plaintiffi's bill of 
comj)laint. based upon an alleged title to said lands in one William 
H. Gleason, his heirs or a.ssigns: and tlie writ authorized to issue 
herein omits the (pialifying phrase of said order, "based upon an 
alleged title to said lands in one William H. Gleason, liis heirs or 
assigns,” and is thereby an enlargement of the order upon which it is 
based, and to the extent of such enlargement said writ is beyond the 
power of the couit to issue. 

4. Because the said writ is more cf)mprehensive than tlie order of 
court upon which it is based, in that the order of May 9, 1924, which 
is the basis of and authority for said writ, commands the defendants 
to give full legal force and effect to the j)laintiff's said .^election of 

land, excluding from consideration in disposing thereof the 
37 alleged title to said land in said William H. Gleason, his heirs 
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or assigns; and the writ authorized to issue herein omitS; the quali- 
fyiii«r phrase of said order, excludinj; from consideration in dis¬ 
posing thereof the alleged title to said land in said AVilliam H. 
Gleason, his heirs or assigns,'’ and thereby is an enlargenient of the 
order upon which it is based, and to the extent of such enlargement 
said writ is beyond the power of the court to issue. 

r>. Because the defendants, in the exercise of a hona fide attempt 
to comply with the order of the court herein, would possibly subject 
themselves to ])unishment for contempt because of the viudance be¬ 
tween said order of May 1). 11)24, and the said writ. 

G. For other defects a})parent upon the face of said writ. 

John E. Laskey, 
Attorney for Defendant. 

Charles R. Pierce, Esquire. 

Attorney for Phnniiff. 

Sir: Please take notice that the foregoing motion will bc for hear¬ 
ing on Friday, the twentv-third dav of Julv, 11)2G, at ten o'clock a. m., 
or as soon thereafter as counsel can be heard. 

John E. Laskey, 
Attorney for Defaidants. 

38 Leave to withdraw' nwtioti to qumh lerit of injunction 

Filed November 19, 1926 


:|c ^ ;(c 4: :(e 

AVith leave of the court the defendants withdraw the motion to 
quash writ of injunction heretofore filed by them in this cause. 

John E. Laskey, 

Special AsswtaTit to the Attorney General.^ 

Atty. for Defendants. 

Leave granted. 

William Hitz, Justice. 

Nov. 19, 1926. 

39 Plaintiff's designation of record 

Filed December 20, 1926 

* * * * * if 

The clerk in making up the transcript of the record on appeal 
will, in addition to the documents designated by the defendants, add 
the following: 

1. Temporary restraining order. 

2. Order overruling motion to dismiss. 

3. Order of Court of Appeals denying defendants’ petition for 
special appeal. 

4. Court of Appeals’ opinion in Work vs. Read. 

5. Defendants’ motion to quash writ of injunction. 

6. Order allowing withdrawal of defendants’ motion- to quash 
writ of injunction. 
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7. Return of proof of service of writ of injunction. 

This (lesiirnation submitted without prejudice to plaintiff of his 
ri^dit to question alleired effort to appeal on the part of defendants. 

Charles R. Pierce. 
Attorney for Plaintiff. 

Service acknowledged December loth. 1920. 

John E. Laskey, 
Attarney for Defendants. 
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Supreme Court of the District of Columbia 


Cnitkd States ov America. 

D'iMrUi of CoJiurth/a. ss; 

I. Frank E. (hmninirham. clerk of the Supreme Court of the 
District of Columl)ia, liereby certify the forejroinir pa^es numbered 
from 1 to o9, l)oth inclusive, to be a true and correct ti-anscript of 
the record, accordinir to directions of counsel herein filed, coj^ies of 
which are made part of this transcript, in cause Xo. 4167'^ in equity, 
wherein Henrv T. Read, bv J. Harrinirton Edwards, attornev in fact, 
is plaintiff, and Hubert Work. Seci-etary of the Interior, et al. are 
defendants, as the same remains upon the files and of record in said 
court. 

In testimony whereof I hereunto subscril)e my name and affix the 
seal of said coui-t at the city of Washinirton. in said District, this 
7th day of February. 1927. 

[seal.] Frank E. Cunninoham, (ierk. 

I Indorsement on cover:] Di>trict of Columbia Supreme Court. 
Xo. 4.V)9. Hubert Work. Secy.. ^Jic.. el al.. apixdlants. vs. Henry T. 
Read, by J. Harrinirton Edwards, attorney in fact. Court of Ap¬ 
peals. District of Columbia. Filed Feb. S. 1927. Henry W. Hodires. 
clerk. 
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January Tkrm, 1927 
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HuBKRT WoRK^ Sia’RKTARV (JF THK INTERIOR, AND 
William S})ry, CoiiiDussioner of the General 

Land Office, appellants 

u. 

Henry T. Read, by J. Harrington Edwards, Attor- 

ney in Fact, a})pellce 


APPKAL FROM THE SI PRFMF ('OI RT OF THE DftSTRfCT OF 

COLUMBIA 


BRIEF FOR APPELLANTS 


STATEMENT OF THE CASE ! 

This is an app(*al from a degree granted No- 
vem])er 19, 192(i, by the Supreme Court of the 
District of Columbia. 

This suit was commenced by the appellee in Sep¬ 
tember, 1923, after the appellants had determined, 
in proceedings pending before the United States 

ax 
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Land Department, that they had no jurisdiction to 
issue a patent to the appellee for certain lands 
selected by the appellee under the forest-lieu selec¬ 
tion acts. The suit was brought on the theory that 
a patent issued to one Gleason in 1878 did not give 
Gleason title to the particular lands selected by the 
appellee and that it was the duty of the appellants to 
consider that selection without regard to any alleged 
title in Gleason, his heirs or assigns. On October 
19, 1923, the appellants moved to dismiss the bill 
of complaint, thus putting at issue the legal point 
of whether or not the Gleason homestead patent of 
1878 embraced said lands. On May 9, 1924, Mr. 
Justice Hitz of the Supreme Court of the District 
of Columbia granted a decree overruling the motion 
to dismiss. The sole effect of the decree of Mav 
9, 1924, was to hold that the Gleason homestead 
I)atent of 1878 did not embrace the lands selected 
by the appellee and that the appellants should con¬ 
sider the selection without regard to any claims 
based thereon. 

This suit has already been before this Court upon 
an appeal from said decree of May 9, 1924, over- 
i-iiling the motion to dismiss. This Court sustained 
the action of the lower court, and its mandate issued 
December 7, 1925, and filed below December 28, 
1925, set out and affirmed in haec verba said decree 
of ^lay 9, 1924. (R. p. 15, 16.) By said mandate 
the court below was not directed to take any fur¬ 
ther action and was not authorized to amend or 
enlarge or ini any way vary its decree of May 9,1924. 
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After the filing in the court below of this Court’s 
mandate, and in, to wit, April, 1926, the appellee 
sought to have issued in said cause a writ of injunc¬ 
tion going far beyond the finding of the court of 
May 9, 1924, approved and affirmed by this Court 
on the first appeal. Thereupon by affidavits (R. 
pp. 16-19) of the Special Assistant to the Attorney 
General, then conducting the case for the govern¬ 
ment, and of the Acting Secretary of the Interior, 
it was represented to the court that time was neces¬ 
sary within vrhich to make proper presentation to 
the couit of the rights of the government in the 
cause with respect to carrying out the mandate of 
this Court. ; 

The hearings and argument had in the court 
below’ on the question of the proposed writ to be 
issued do not appear of record below, but it does 
appear that by an order of June oO, 1926 (R. p. 19), 
the court vacated the stay of the mandatory portion 
of its decree of May 9, 1924, imposed by it at the 
time it allow’ed the appellants an appeal froiii its 
said order. 

Thereafter, and prior to July 20, 1926, the court 
authorized the issuance of a writ of injunction, 
varying and enlarging the relief authorized by said 
order of ilay 9, 1924, and on said July 20, 1926, 

I 

appellants filed a motion to quash said wu'it (R. pp. 
23-25), upon the ground that it misrecited the: in¬ 
junctive provisions of the order of May 9, 1924, 
and w’as an enlargement of said order, and to ,the 
extent of such enlargement beyond the powder of the 
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(•<»urt to grant. It ap|>earing thereafter that said 
authorized \vi*it of injunction was not in fact issued, 
tile motion to (luash was, on Xovember 19, 1926, 
witlidrawn. (K. p. 25.) Thereafter and on said 
Xoveni))er 19. 192(), another and so-called final de- 


ci'cc was entered in the cause, materially differing 
fi'om the Older of May 9, 1924, and amending, en- 
iarsring. and varviiur said last-mentioned order. 
(R. p}). 19, 20.) As tlius entered, said order of No¬ 
vember 19, 192(), was the basis of a writ of injunc¬ 
tion issued on the same dav, framed in the language 
<d‘ said enlarging order. (R. pp. 20, 21.) Said 
decree and injunction cd* November 19. 1926. ai'e in 
tenns the same as the former wi'it authorized but 
not in fact issued, as will a])])ear from a compari¬ 
son with the quotations from said writ authorized 
as aforesaid, set out in said motion to quash. (R. 
]>p. 23-25.) 

The appellants noted an a})})eal from said decree 
of Novembei' 19, 1926, and the case is now here for 
leview. 


ASSIGNMENT OF ERRORS 


The court erred: 

1. In reo])ening the case after mandate filed and 
issuing its decree of November 19,1926. 

2. In modifving the decree of Mav 9, 1924, in 
and by its decree of November 19, 1926, to the prej¬ 
udice of appellants. 

3. In enlarging the decree of May 9, 1924, in and 
by its decree of November 19,1926, to the prejudice 
of appellants. 
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4. Ill varying the decree of May 9, 1924, in and 
by its decree of November 19, 1926, to the preju¬ 
dice of appellants. 

5. In issuing its writ of injunction based upon its 
d(*cree of November 19,1926. 

6. In failing to issue a writ of injunction based 
upon and confoi-ming with said decree of May 9, 
1924. 

ARGUMENT 


The assignments of erixn-. six in number, inav be 

(‘on<i(lered in two groups: 

The hist grou|), embracing the hrst four assign- 

iuents (jf (‘ 1*1 <»r, chalienges the right of the court to 

i eotxm tlie case <ifter mandale hied and maize an- 
▲ 

(Ulier decree modifying, varying, and enlarging the 
decree of May 9, 1924, a]>})ealed from and affirmed: 
and 


The second group, embracing the last two assign¬ 
ments of erroi', questions the right (»f the court be¬ 
low to issue a.ny writ of injunction not based upon 
and conforming to the decree of Mav 9, 1924, ap- 
•leaded from and affirmed. 


The court below was without authority to enlarge or 
modify the scope of the decree of ?»Iay 9, 1924 

On May 9, 1924, the Supreme Court of the Dis¬ 
trict entered a final deci ee awarding an injunction. 
An appeal from that judgment was taken by the 
appellants to this Court, where the judgment was 
affirmed without modification and the mandate sent 
down accordingly. It would seem at this stage that 
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:ill that remained was to frame a writ of injunction 
in exact accordance with the affirmed decree. In¬ 
stead, the court below entered, on November 19, 
1926, what purports to be a decree, as in it the couit 
‘•‘ordered, adjudii^ed, and decreed” that a writ of 
injunction shall issue enjoinins^ the appellants from 
(*ertain action. It is obvious that the court below 
at that stage of the proceedings had no power or 
jurisdiction to amend its decree of May 9, 1924, or 
enlarge it, or order th(‘ issuance of a writ of injunc¬ 
tion not in exact accordance with it. 


In Durant v. Essex Countij, 101 U. S. 555, the 
Suj)renie Court of the United States so held in a 
decision dealing with a decree of the circuit court. 
The o])inion of Mr. Justice Waite in said cas(^ con¬ 
tains the following (italics ours) : 

On a mandate from this court affirming a 
decree the Circuit Coui-t can onlv record ouc 
order and })roceed with the execution of its 
o-wn deci*ee as affirmed. It has no power to 
rescind or modifij what we have established, 
* * * After the appeal had been taken, 

the power of the court below over its oirn de¬ 
cree was gone. All it could do after that was 
to obey our mandate when it was sent down. 


In Skillern*s Executors v. Mag^s Executors, 6 
Crunch, 267, as earlv as 1810, the decree of the Cir- 
cuit Coui-t foi* the District of Kentuckv had been 


reversed by the Supreme Court: after the cause was 
nunanded for further proceedings, the Circuit 
Court discovered it was a cause not within its juris¬ 
diction, and certitied to the Supreme Court the ques- 
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tion whether it could dismiss the cause for want of 
jurisdiction after the Supreme Court had acted 
upon it. The Supreme Court said: 

It appearing that the merits of this cause 
had been finally decided in this court, and 
that its mandate required only the execution 
of its decree, it is the opinion of this court 
that the circuit court is bound to carry that 
decree into execution, although the ^ juris¬ 
diction of that court be not alleged in the 
pleadings. 

In Boyce/s Executors v. Grundy^ 9 Pet. 275, in 
J835, the Supreme Court adhered to the same prin¬ 
ciple. In that case the Court had entered a decree 
simply affirming the decree below with costs, and 
had sent down a mandate commanding the inferior 
court, in the terms of the mandate in the present 
case, “that such execution and proceedings be had 
in said cause as, according to right and justice and 
the laws of the United States, ought to be had, the 
said appeal notwithstanding.” On receiving the 
mandate, the court below varied its former decree, 
and, among other things, awarded an additional 
amount of money intended to be interest upon the 
original sum decreed, from the time of the rendition 
of the decree in the court below to the time of the 
affirmance in the Supreme Court. The Supreme 
Court, on appeal, said: 

If upon the affirmance no allowance of in¬ 
terest or damages is made, it is equivalent 
to a denial of any interest or damages; and 

57433—27-2 
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' the circuit coui-t, in carrying into effect the 
decree of ciffirniaiice, can not enlarge the 
iniiount tliere))v decreed but is limited to the 
mere execution of the decree in the terms in 
which it is exp]*essed. A decree of the cir¬ 
cuit court allowing interest in such a case is. 
To ail intents and pur})oses, (jnoad hoc, a new 
de(*ree (*xt(*nding the former deci'ee. 


In K.r jHtrte Sforij, 12 Peters, 339, 343, the Court 
C{Uoted from Sh-Ulcru v. J/a//, sui)ra, and said: 


In th(‘ case now before the (*ourt the merits 
of tlu* controversv were tinallv decided bv 
this court, and its mandate to the district 
court required only the execution of its 
decree. 


In E.r jnirtr (linrles F. Sihhdld v. The United 
States, 12 Peters, 488, which involved sixteen 
thousand acres of land in Florida, the Supreme 
(’ourt held tliat whatev’er is before that Court and is 


disposed of is (‘onsidered as finally settled: 


The inferior court is l)ound bv the decree 
as the law of the case, and must carrv it into 
exi‘cution, according to the mandate. They 
can not varv it, or examine it for anv other 
purpose than execution; or give any other 
or further relief: or review it upon any mat¬ 
ter decided upon appeal for error apparent: 
or intermeddle with it, further than to set- 
tl(‘ .<o much as has been remanded. 


In Chaires v. United States, 3 Howard, 611, an 
attempt was made in the Superior Court of East 
Florida, after the affirmance of its decree by the 
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Supreme Court of the United States, to modify and 
reform said decree to correct an alleged error of 
description of the land involved. The Supreme 
Court said: 

This the superior court of East Florida 
had no power to do, on the facts set forth by 
the petition, because the decree of this court, 
made in affirmance of that made below, is 
conclusive on the inferior court; and it has 
no authority to disturb it by the mode pro¬ 
posed, but can only execute our mandate, and 
settle so much as remains to be done. 

I 

This principle was again adhered to in Perkins v. 
Fourniiiuct, 14 How. 328, 330, thus: 

The mandate from this court left nothing 
to the judgment and discretion of the circuit 
court, l)ut directed it to carrv into execution 
the decree of this court, which was recited in 
the mandate. 

In Tijlcr V. Mdf/irire, 17 \\*all. 253, the Supreme 
Court, speaking of the duty of the lower court to 
follow the mandate of the Supreme Court, said: 

By the directions of tlie mandate they were 
as much bound to proceed and dispose of the 
case in conformity to the opinion of this 
court as to reverse their former decree, but 
instead of that thev entered a new decree dis- 
missing the petition, which in effect evades 
the directions given by this court, and prac¬ 
tically reverses the judgment and : decree 
which the mandate directed them to execute. 
Argument to show that a subordinate court 
is bound to proceed in such an event and dis- 
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pose of the case as directed, and that they 
have no power either to evade or reverse the 
judgment of this court, is unnecessary, as any 
other rule would o])erate as a repeal of the 
Constitution and the laws of Congress passed 
to carry the judicial power conferred by tlie 
Constitution into elfect. * * * 

On reeei})t of the mandate it is the duty of 
the subordinate court to carrv it into execu- 
tion even though tlu* jurisdiction do not ap- 
])ear in the ])lea(lings. 

In Sfcirarf v. Sahnnon, 97 U. S. 361, Mr. Chief 
Justice Waite h(‘l(l to the same i>rinciple, as lie did 
later in Durant v. Kssc.r (\nnjuDijj, 101 U. 8. 555, 
supra, saying: 


'rh(‘ rights of tlu* parties in the subject 
ni:it1er of the suit were tinallv determined 


n})on the original appeal, and all that re¬ 
mained for tile Circuit Court to do was to 
enter a decree in accordance with our instruc¬ 
tions, and carry it into effect. 


The Sn}»renie ^oiirt of tlie United States has 
spCH-iheally deeid(‘d tf.at tlie Su])reme Court of the 
I)ist!*iet of Columbia has no ])ower to enlai'ge tlie 
scoj)e of its d(*eree aftei* it has been affirmed. In 
Jii n Washin-^jton and (ran'ijctown R ait road Com- 
jianij, 140 U. 8. 91, the facts were as follows: The 
S})ecial Term of the Supreme Court of the District 
of Columbia had ent(‘red a judgment in a tort action 
for costs, which was subsequently affirmed by the 
Ceneral Term and then by the Supreme Court of 
the United States. The mandate of affirmance. 
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directed by the Supreme Court to the General Term, 
was silent on the question of whether interest should 
be allowed on the judgment. Nevertheless, the Gen¬ 
eral Term ordered the entry of a judgment for the 
payment of the original judgment of the Special 
Term, with interest thereon at six per cent. As the 
amount of interest involved was too small to be the 
subject of a writ of error, the defendant applied 
for a writ of mandamus ordering the General Term 
to execute tlie mandate. The Supreme Court held 
that its mandate sliould be interpreted as not allow¬ 
ing the payment of interest on the original judg¬ 
ment, and that the General Term was limited in its 
])Owers to putting into execution the original judg¬ 
ment as affinned. 

In its opinion the (^)in*t states: 

Tlie })rincipie has been well established, in 
numerous cases, that, on a mandate from tiiis 
court containing a specitic direction to the 
inferior court to enter a specific judgment, 
the latter court has no authoritv to do anv- 

*• v 

thing but to execute the mandate. 

Another case adliering to the same principle is 


Gaines V. liiifju, 148 U. S. 228. 

In Texas and P<tcijic Raihcaij Com pan]] v. Ander¬ 
son, 149 U. S. 2:>T, the Supreme (^ourt, speaking 
through ^Ir. Chief Justice Fuller, approved of the 
action of the Circuit Court in adhering strictly to 
the mandate of the Supreme Court, and saidt 


The Circuit Court was correct in award¬ 
ing execution against the company under the 
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iiiaii(lat(‘. ^ * The judgment was made 

final by the order of this court, and was not 
again subject to ])e reviewed by the court 
l'.(‘l(»w in tile c-xereise of its e(iuitable })owers 
or othciAvise. * ^ * The ('ircuit Court 

propei’iy aTtem])ted to ex(*rcise no discretion 
in tlie }n*emises. but discharged its duty by 
carrvinu' the mandate into effect accordiiii; to 

its terms. 


In In rc Sdii forfl Fork (nul To*>] (’ornjKin//, KiO 
. S. 1^47. 255. tlie Su])i‘eme Coui’t held: 

When a case has been once decided bv this 
<-oiirt on appeal, and remand(‘d to the (hrcuit 
fourt. wlialever was ])ef<^re this court, and 
disp(>sed of ))y its decree, is cotisidered as 
finallv settled, d'he ('ircuit ('oiirt is ])ound 
by th(‘ decree as tlie law of the case: and must 

cari'v it into execution, accordimr to the man- 

• « 

date. That court can not vary it, or e.xamine 

% 

it for any other ]>ur])ose tlian e.xecution: or 

aive anv otlier or further relief: or review it, 

^ • 

even foi* a]»])arent error, u])on any matter 
decid.cd (;n ai>peal: (»r intermeddle witli it. 
further than to settle so mucli as lias been 
r(*manded. 


In F.r Parte MansjichK 11 App. I). ('. 558. the 
judgment in,the lower court was reversed by this 
Court, lH‘cause of insufficient amount to give the 
court jurisdiction, and the cause was remanded for 
plaintiffs to take a nonsuit, or. upon failure so to 
do, for the court to dismiss. Instead of this, the 
lower court iiermitted the plaintiffs to amend the 
declaration, setting up a new cause of action en- 


tirely, thus making in fact a new case, and the 
defendant applied to this Court for a writ of man¬ 
damus to compel the lower court to enter judgment 
on the mandate. This Court, through Mi*. Cliief 
Justice A Ivey, said: 

Tlie (':ise liad been fullv decided bv this 
('ourt, leaving nothing to be done but the 
formal disposition of tlu‘ cause in the con.rt 
below i]i accordance with the decision of this 
court, and in no manner inconsistent: tliere- 
with. * * * i 

Tlie law upon this subject is too well set¬ 
tled to admit of any question. When \<\ case 
has been taken to an a])pellate court, and 
upon a review a definitive conclusion has 
been i*eached as to tin* disposition Of the 
case, the court below, upon mandate seUit to 
ir, with power to proceed only as directed by 
the rtp])ellate court, and with a view of carry¬ 
ing into execution the mandate and judg- 
nu'ut of that court, has no power, in the ab¬ 
sence of express provision of statute, to 
reslia]>e the case, and by the introduction of 
new matter or a new cause of action and n('W 
pleadings, to avoid the operation and effect 
of the decision and judgment of the appellate 
court in tlie particular case. 

In Grcrii v. Chicago, S. cf* (\ R. Co., 49 Fed. 907, 
it was held that after the receipt of a mandate from 
an appc'llate court affirming a judgment or decree 
(tf an inferior court the duties and functions of the 

I 

inferior court— 


an* niinistei ial, rather than judicial, * * * 

inasnuich as it is executing the judgment or 
decree of a higher court, instead of its own 
judgment or decree. 

In Xorfh Alabama Dcvcloimicni iUt. v. Orman, 
71 F(‘(L 7h4, the court ruled: 


As the amendments nuiK* pro tunc made in 
the circuit court materially enlarge the judg- 
m(*nt affirmed by this court, wliich judgment, 
bv mandate, the (*ircuit court was directed to 

enf()r(*e, wt* aT*e ch'ar that then*bv the circuit 

* 

court exceeded its jurisdiction. 

In ('ifjj of Seattle v. Pm jet Sound Pon'vr S: Light 
('(}., 15 Ft‘d. (2d) 794 (('crtiorai'i denic^d February 
28, 1927,-r. S.,-), the court said: 


The i‘ul(* is tirnilv establislied rliat the deci- 
sion of tlu* a])])e]late (*ourt on a])peal or writ 
of ei*ror is (*ontrolling upon the (*ourt below 
aft(*r the (*ase has been remanded and is 
equally c(Uitrolling upon the a]q)ellate court 
uj)on a se(*ond a])peal or writ of error in the 
same I'ase. * * * itself has 

I 

lH‘(‘n iterat(*d and reit(‘i-ated by the >^upreme 
C\)iirt and bv this (M>urt. 

See also: 


(inlf Pefndnuj i'o. ef al v. l^nitrd States of 
America, 289 V. S. 125, 136; 

Fra)}k Moore v. Xeiv York (Joffon Ex¬ 
change et f//., 270 U. S. 593. 

Ff the api)ellee was not .satisfied with the relief 
granted by the dec'ree of May 9, 1924, he should 
have followed one of two courses: 


15 


(1) He should have appealed to this Coiii*t from 
the decree, within the time allowed for appeals; or 

(2) He should have made a motion for the re¬ 
argument or resettlement of the decree within the 
term of the Court at which the decree was granted. 

By failing to a|)peal or to move for resettlement 
or reargument, the appellee let pass his only oppor¬ 
tunities to (>])tain a modification of the terms of the 

I 

decree. 

The ap})eal to this Court from the decree of May 
9, 1924, was taken by the appellants, not by the ap¬ 
pellee, and the appellee made no application to this 
Court for an enlargement of its scope on the relief 
granted. Presumably, therefore, up to the render¬ 
ing of the o])inion of this Court on the first appeal 
he]*ein, the decree of May 9, 1924, embraced all of 
the r(‘lief to which the app(‘llee then believed him¬ 
self entitled. 


The decree of November 19, 1926, is an enlargement of the 
decree of May 9, 1924, and therefore beyond the power 
of the court 


The decree of May 9, 1924, enjoined the appel¬ 
lants from i-ejecting the appellee's forest-lieu selec¬ 
tion ‘‘on account of or bv reason of aiiv order, rul- 

» • 

ing or decisions mentioned and complained of in tlie 
})laintiff\s bill of complaint, based upon an alleged 
title to said lands in one William 11. Gleason, liis 
heirs or assigns, and from issuing a patent to the 

I 

said William H. Gleason, his heirs or assigns.” It 
also directed the appellants “to give full legal force 
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and effect io the plaintiff's said selection of said 
land, excluding from consideration in disposing 
Thereof tlie alleged title to said land of the said 
Williain !I. Gleason, liis lieirs or assigns/' etc. The 
meaning of this does not seem to be o])en to reason- 
a.ble debate. 'I'he appellants had rejected tlie Read 
{o]-esT-!i(‘n selecnon. as ihey liad i-ejected otiier 
elaiins to ri<:hts airl title in the land, because thev 
be!i('V(*d (Reason's assigns wa^re invested with title 
To the land in dispute l)y virtiu* of an old ])atent 
issued to Glea.son u’lder tlie homestead law. Tiiis 
jr.dgnieijt directed tlie a|»]»ellants to give the forest- 
lieu ^c'lectio]^ effect as against the title based on 
the (t]etis<*n liomestead patent, and in (‘ifec't said if 
there was no other o])stach‘ tluni the Gleason tith* 
th(‘ appeile(\*s forest li(‘U selection should be re¬ 
st x'cled. Tliat is ;dl it did. There* niav have been, 

A * 

and in fm-t are, })ending before the a]>pellants vari¬ 
ous otii(‘r claims to rigiits and title in this land 
based <»n other grounds tiian the (ileason homestead 
title (see affidavit of Acting Secretary Finney, K.. 
p}>. 16-18 ). Those asserting title under the Glea¬ 
son homestead, as well as others, may have other 
and independent claims to rights or title in the land 
not based on the Gleason patent. The decree did not 
assume to bar consideration of such rights and titles 
by the a})pellants or prevent them from exercising 
the ])ower and .jurisdiction exclusively vested in 
them by law to pass upon all claims to rights or 
title under tlie public land laws in due course of 
liKur adiuunisirittion of tliose laws. 


In this connection, attention is invited to that 
part of the decision of this Court wherein it was 

I 

said: 

The deci*ee in tliis case does not direct the 
issue of a patent to plaintiff, nor does it com¬ 
pel defendants to part with the title to public 
lands. It restrains these officers from can¬ 
celling plaintiff’s selection on account of any 
order, ruling, or decision based upon any 
alleged title in Gleason, his heirs or assigns; 
and re(]uires defendants to give full legal 
foice and effect to plaintiff’s selection, ex¬ 
cluding from consideration in disposing 
tliereof the alle<red title in Gleason, liis heirs 

V ‘ . 

or assigns. 


It is true that the opinion of this Court contains 
statements to the effect that, on the basis of the 
j*ecord before it, a patent should issue to the a])pel- 
lee, as follows: ' 

So liere the only condition imposed ui^on 
plaintiff* is that the lands selected must be 
])ublic lands of tliC United States, subject to 

homestead entrv. If the claim of Whitten 

« 

is swei)t aside, as it must be, and Gleason is 
confined to the lands originally patented to 
him, as he must be, the lands in question are 
concededly public lands of the United States, 
subject to homestead entry. There is, there¬ 
fore, nothing left to the discretion of the 
Secretary. 

It is not contended that if the lands in 
question are public lands, they are not open 
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to entry under the homestead law. Being 
public lands, and not included within the 
patent to Gleason, no discretion lies with the 
Secretary on this point. * * * 

* * * The law fixes their dutv. The 

obligation in such a case to approve the entry 
and issue patent is mandatoiy. * * * 

* * * With the elimination of Gleason 

and Whitten from further consideration, the 
duty of the Sec-retary, on the present record, 
to perform tlie mere ministerial act imposed 
by law of i>suing a patent, is clear. 


But, it is submitted, the statements above quoted 
mean onlv that a ])atent should be granted to the 
api)ellee, if the 7-(‘co]-d before the l.and Department 
contains no otlun* facts than those presented in the 
bill of complaint in this suit, and that they do not 
mean tliat the Land Department is to be restricted 
in disposingof tht* lands in (‘ontrovcrsy to the record 
of fa('ts })resented in the bill of com])laint. That 
tlie ap})ellants are not to })e so limited and that they 
mav take into (*onsid“ration anv other facts which 
may have been or may be ])lac(*d })efore them, seeiiLs 
to be cleai'ly indicated by the following from the 
same o])ini<>n (itali('s ours) : 


Willi the ex(dusion of Gleason from fur¬ 
ther considei*ation, unless defendnuis are in 
j>ossessi()}i of soinefhintj more convincim] 
than a]>j!enrs from- this record, as ground for 
the cancellation of plaintiff’s prior entry, 
their duty to ai)prove the entry and issue a 
])atent to plaintilf is conclusive. 
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Furtheimore, any other interpretation of the 

f * • 

opinion is inconsistent with the following excerpt 
therefrom, already quoted: 

The decree in this case does not direct the 
issue of a patent to plaintiff, nor does it 
compel defendants to part with the title to 
public lands. 

Tuniing now to the decree of November 19,1926, 

j 

and the writ of injunetion issued thereon, the ques¬ 
tion arises whether said decree and said writ of in¬ 
junction go beyond the former decree. Said decree 
of Nov(‘mber 19, 1926, after reciting the prior pro¬ 
ceedings, savs it is herebv— 

V. • «’ 

Ordered, adjudged, and decreed, this, the 
19th day of November, 1926, that a writ of 
injunction shall issue against the defendants 
under th.e seal of this Court, in execution of 
th(* said decree, tirmly enjoining ancj com¬ 
manding them and both of them that from 
and immediatelv after being served with said 
writ or notice* thereof, they and each of them 
shall not enforce anv or either of the certain 
rulings, holdings, or decisions mentioned and 
complained of in the plaintiff's aforesaid 
bill of complaint to the extent of rejecting 
or cancelling the forest lieu selection of 
Henry T. Read, known in the General Land 
Office as Gainesville 016724, as to the, north 
half of lots one (1) and lot two (2) section 
nineteen (19), Township Fifty-three (53) 
South, Range Forty-two (42) East, Tallahas¬ 
see Meridian, Florida, and shall not issue a 
patent to the said William H. Gleason, his 
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heirs or assigns, for said land or any part- 
thereof, and that thev and both of them shall 

•r 

from henceforth give full legal force and 
effect to the said selection of said Henry T. 
R(‘ad of said land; and this they shall in no 
wise omit at their peril. 

The ]n'ovisioii in tlie decree of May 9, 1924, that 
the a])})ellee’s selection should not be rejected for 
any reason ‘‘bav^ed upon an alleged title to said 
lands in one V\dlliani H. (tleason" was left out of 
the decree of Nov(‘inber 19, 1926, and the ])rovision 
of the first decree directing the a])pellants to ex¬ 
clude “from consideration in disposing thereof the 
alleged title to said lands in William IL GleasoiT' 
was also eliminated. The result is that although 
the first decree l(‘ft the appellants free to consider 
obstacl(‘s. other than the Gleason homestead title, 
to the a})pellee's selection, the last decree is, to 
say the least, fairly susce})tible of the construction 
that it recpiires the api)ellants to disregard not only 
the Gleason homestead title, but all other rights or 
titles wh(*n consid(‘ring the appellee’s selection. In 
other words, at least in. tlie vi(‘w most favorable to 
the apj)ellee, the last dt^cree would seem to comj)el 
the issuance of a patent to Read, and this has 
been the appellee's construction thereof in his per¬ 
sonal demands on the appellants. Certainly so con¬ 
strued it goes bevond and differs radicallv from the 
decree of 1924. 

The decree of November 19, 1926, would seem to 
have been granted for the purpose of requiring the 


'issuance of a patent to the appellee. The decree 
thus construed would leave appellants stripped of 
all the powers and duties vested by law exclusively 
in them to determine all questions of fact arising in 
connection with the disposition of the public lands 
of the United States. 

Even after it has been decided as a matter of law 
tliat tile Gleason homestead patent of 1878 did not 
embrace the lands in controversy and that they are 
jiow subject to disposition by the Land Department, 
nevertheless the appellee is not entitled to a patent 
unless and until certain questions of fact are de¬ 
cided in his favor, as, for instance, whether the 
lands were ‘‘vacant’* on the date of the filing;of his 
selection. Neither the Supreme Court of the Dis¬ 
trict of Columhia nor auij other Court has jurisdic¬ 
tion to issue a decree effectually disposing of said 
lands j)rior to the determination of said questions 
(f fact hy the jo’oj^er adniinistrative officers. 

The above rule is stated in manv cases, including 
tlie following: 

Knight v. U)iited Land Association, 142 
U. S. 161. 

Catholic Bishop of Nesqually v. Gibbon, 
158 U. S. 155. 

Burfening v. Chicago St. Paid etc. Ry., 163 
U. S. 323. 

Johnson v. Drew, 171 LT. S. 100. 

DeCambrn v. Rogers, 189 U. S. 119. 

Cosmos Exploration Company v. Gray 
Eagle Oil Company, 190 U. S. 301. 
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Gertgens v. O'Connor, 191 U. S. 237. 

Whitcomb v. White, 214 U. S. 15. 

Work V. Louisiana, 269 U. S. 250. 

The very recent case of Work v. Louisiana, supra, 
is directly in point and holds specifically that a 
plaintiff who commences a suit in equity for the 
purpose of obtaining tlie determination of a specific 
question of law with respect to the administration 
of the Public Land laws and who (►btains an adjudi¬ 
cation in his favoi- with respect to that specific ques¬ 
tion of law is not eiititled to a decree which in effect 
i-ecpiires the Se('retary to issue a ])atent to him, mid 


thus strips the Secretarv of his functions and duties 


(d* (h'tei’inining (/uesfions of fact. In that case as in 
tills tlie prayer for relief was so worded as to pre¬ 
sent a sp(‘cifio (juestion of law to the court for deter¬ 
mination. In tliat ('ase the question of law was: 
Are niinei'jil lands excluded fnun the operation of* 
the Swamp Land Acts/ The court lield that they 
were not and relieved against an order requiring 
the State of Louisiana to assume the burden of 
establishing the non-mineral character of certain 
lands selected under the Swamp Land Acts. The 
lower court went further, however, and in its decree 
restrained the Secretarv— 

from making any disposition of said de¬ 
scribed lands or from taking any action af¬ 
fecting the same save such immediate steps 
as are necessary to the further and final rec¬ 
ognition of plaintiff’s rights, * * * to 


23 


the end that evidence of title may be given 
to plaintiff as by said acts provided and re¬ 
quired. 

With regard to that portion of the decree the 
Supreme Coui-t said: 

If, as urged, the effect of this supplemental 
clause is to divest the United States of title 
to the lands and leave the Secretary to do 
nothing but furnish the state evidence of 
title in final recognition of its asserted rights, 
the decree in this respect is plainly errone¬ 
ous, aside from any question as to the scope 
of the bill or the necessary presence of the 
United States as a party. The state has not 
as yet finally established its right to the 
lands, and the administrative processes 
necessary thereto are not complete. The Sec¬ 
retary, it appears, has not as yet determined 
that they were swamp and ovei-flowed lands. 
The finding of the Commissioner that they 
were ‘‘swamp or overflowed” was not brought 
in question before the Secretary, and liis de¬ 
cision involved no approval of such finding, 
but related merely to the ruling of the Com¬ 
missioner requiring the state, independently 
of this finding, to establish the nonmineral 
character of the lands. The Secretarv, in the 
exercise of the administrative duty imposed 
upon him is necessarily required, before fur¬ 
nishing evidence of title under either of; the 
acts, to determine whether the lands claimed 
were in fact swamp lands; and he may not 
be restrained from investigating and deter¬ 
mining this in any appropriate manner. ■ 


24 


The decree is inai-tificiallv framed. We 

* 

think that the supplemental clause which we 

have quoted, in elfeci. requires the Secretary 

to recognize* tliat the state has alreadv estab- 
\ »• 

lished its ri, 2 :ht to the lands and to do nothing 
fuither in reference to them except to fur¬ 
nish it evidence of title in final recognition of 
such established right, and restrains him 
from investigating mid deteimining, witliout 
referene(‘ to the mineral character of the 
lands, wlietlier they were in fact swamp and 
ov(‘T-tiowed lands, before giving final recogni- 
tion to sueli right as the state mav establish 
under eitlier of th(‘ acts and issuing to it anv 
('videnee of title. The decree is accordinglv 
moditi(‘d by striking out this supplemental 
clause*. Thus modified it should stand. 

Decree modified and affirmed. 


A])plying the reasoning of rh.e Siqueme (^ourt in 
the above case t(» the case at bar: If, as may reason¬ 
able }>e contended, and in fact as has been contended 


i'y the aj)})(*llee. the* effect of said order of Novem¬ 
ber 19, 192(), is to leave Tiie appellants the right to 
do notliing but fui'nish tl-e a])peilee evidence of 
ritle in final recognition of liis asserted rights, said 
decree in tliis respect is clearly erroneous. Cer¬ 
tainly the a])pellee has not as yet finally established 
hiis right to the lands in controversv, and the ad- 
niinistrativ(‘ processes necessary thereto are not 


complete. 

If, as contended by appellee, the writ in effect 
commands the, issuance of patent, it is as clearly an 
attempted exercise of authority beyond the power 


of the Court as was presented in the case of Work 

I 

V. Louisiana, snj)ra. A decree sufficient to support 
the writ would go beyond the pleadings, and if it 
were possible (which it is not) to now amend the 
bill, the character of such amendment would, of 
necessity, render the pleading objectionable because 
of the omission of a necessary and indispensable 
party, to wit, the United States, as the only amend¬ 
ment possible to meet the scope of a decree which 
compels the Secretary of the Interior to perform an 
act which operates to pass title fi'om the United 
States could not be so framed as to avoid such objec- 
Tion: and as the indispensable party then necessary 
'O be brought in is sovereign and can not be im- 
1 ‘leaded without its consent, such attempted amend¬ 
ment would defeat the suit at the outset. 

The court was without power to issue a writ of injunction 

not based upon and conforming to the decree of May 9, 

1924 

Ap])ellee is not entitled to the issuance of any in¬ 
junction more drastic in its scope than the pro¬ 
visions of tlie decree of May 9,1924. It is the decree 
that forms the basis of, and indicates the extent of 
commands and restraints to be imposed by, the -writ 
of injunction. Tlie decree is the order of the court. 
The writ formallv advises the defendants of the 
court’s order and commands obedience thereto. It 
is obvious that the injunction sliould command obe¬ 
dience onlv to that which has been decreed. If this 
were not so, a defendant might be decreed to do or 



not to do a particular thing and advised by the writ 
of injunction that he was to do or not to do another 
and different thing. He would then not know what 
he was required to do or abstain from doing, and 
could act only in peril of being in contempt of 
court if he did that which was in the decree and 
not in the writ, or if he did that which was in the 
writ and not in the decree. 

The court below seems to have had in mind the 
principle that the writ of injunction should com¬ 
mand obedience onlv to that which had been de- 
creed, for its authorized writ which was not filed 
was broader than the decree of May 9, 1924, upon 
which it was then based, and was finally issued on 
November 19,1926, after a new decree broad enough 
to warrant it had been signed. If the order of 
November 19, 1926, was beyond the power of the 
court to grant, it follows of necessity that the writ 
based thereon, identical with it in terms, must fall 
therewith. 

Both the decree of November 19, 1926, and the writ of 
injunction based thereon are ambiguous 

Both the decree of November 19, 1926, and the 
writ of injunction based thereon are ambiguous, 
and if there were no other reason for so doing they 
should be vacated because of that ambiguitv. 

The rest raining part of the decree is as follows: 
The a})pellants are enjoined from enforcing— 

any or either of the certain rulings, holdings, 
or decisions mentioned and com])lained of in 
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the plaintiff’s ♦ * * bill of complaint to 
the extent of rejecting or cancelling the 
forest-lieu selection of Henry T. Read, 

and from issuing— 

a patent to the said WiUiam H. Gleason, his 
heirs or assigns, 

and the rrunid^itot'y part of the decree is as follows: 
The appellants are ordered to give— 

full legal force and effect to the said sdection 
of said Henry T. Read. 

As has already been pointed out, the decree of 
May 9, 1924, has the effect only of eliminating the 
claim based upon the Gleason homestead patent of 
1878, whereas the decree of November 19,1926, goes 
further and is fairly susceptible of the interpreta¬ 
tion that it precludes the appellants from consider¬ 
ing all other rights or titles when considering the 
appellee’s selection, and therefore requires the ap¬ 
pellants to issue a patent to the appellee. 

Thus the appellants respectfully submit both the 
rest raining and niandcUory parts of the decree of 
November 19, 1926, are so vague and uncertain in 
their terms that the appellants can not with cer¬ 
tainty tell from the verbiage used just what acts 
they are restrained from performing and what acts 
they are commanded to perform. 

The appellee interprets the decree of November 
19, 1926, as requiring the appellants to issue a 
patent to him. Such was certainly not the decision 
of this Court, and it mav be that a determination of 
the questions of fact which still remain before the 


Land Department for determination in the matter 
of the disposition of the land in controversy (even 
after the elimination of the claim based upon the 
Oleason homestead patent of 1878), will show that 
the appellee is not entitled, under applicable rules 
of law, to a patent. Will the appellants then be 
subject to a penalty for failure to issue a patent to 
the appellee ? 

The writ of injunction of November 19, 1926, 
which was issued after the signing of, and based 
o])on, the decree of November 19, 1926, is just as 
ambiguous as the decree and is therefore no proper 
guide to the conduct of the appellants. It enjoins 
and commands the a})pellants as follows: 

It is, therefore, * * * herebv tinnlv 

enjoined and (*ommanded you * * * 

that * * * VQH * * * 

force anv or either of the certain rulings, 
holdings, or decisions mentioned and com¬ 
plained of in the * * * ])iii of eom- 

plaint to the extent of rejecting or canceling 
the forest lieu selection of Henrv T. Read, 
* * * and do not issue a patent to the 
sitid William H. Gleason, his heirs or as¬ 
signs, * * * and that vou * * * do 

from henceforth give full legal forc(‘ and 
effect to the said selection of said Henry T. 
Read. * * * 

That an injunction in terms vague and uncertain 
is improper, is elementary, and the rule with respect 
thereto is well stated in 32 C. J., 401: 
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If an injunction is so vague and uncertain 
in its terms that defendant is unable to de- 
tennine therefrom what he is restrained from 
doing, the injunction may be dissolved.' 

Furthermore, Rule 36 of the Rules of the: Su¬ 
preme Court of the District of Columbia, which 
provides that— 

Every order of injunction or restraining 
order shall set forth the reasons for the issu¬ 
ance of the same, shall be specific in t^nns, 
and shall describe in reasonable detail,: and 
not by reference to the bill of complaint or 
other document, the act or acts sought to be 
restrained, 

is violated by the writ of injunction, which is not 
‘‘specific in terms,” and which does not “describe 
in reasonable detail, and not by reference to the bill 
of complaint or other d'/cument, the act or acts 
sought to be ]*estrained. ” 

For the reasons stated, it is respectfully sub¬ 
mitted that the order of November 19, 1926, ap¬ 
pealed from, and the writ based thereon, should be 
vacated and held for naught. 

Peytox Gordox, 

United States Attorney, 

John E. Laskey, 

Special Assistant to the Attorney General, 

For the Appellants, 
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